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Exhibit “B”



" Secretary of State

e-malil: elections @azsos.gov

~State of Arizona
| WWW.az505.gov

o

October 20.0.7

Welcome from the Anzona Capitol in Phoemx

The Secretary of State’s Office publishes this booklst as
.an instructions and procedures manual for electronic
-vatmg systems'in the state of Arizona. Your comments
"‘about any of our pubhcaﬂons are apprec;ated

JAN BREWER
‘Secretary of State




G,

» early votes
= provisional ballots

~ Upon the completion of the count, the official returns shall be open to the public.

ARS. § 16-622]

| Audit

: In order to account for’ eaoh and every ballot oast and to ensure. total ballot
accountabr[:ty, the audit shall ‘consist of : - :

3 oompanson of -
« the precinct baliot reports ‘with , :
= the precinct totals tape for each optloal soan and Aooessrble Votmg System

unrt

The‘audit may include:

po[l lists, and
“names on srgnature rosters

'Stor.aqe of Ballots ,and Reports

 Afterthe oanvass is cornplete, t_he officer in oharge of elections shall:

seal the ballots,
» deliver the ballots to the County Treasurer for secure storage.
- "the County Treasurer shall keep the ballots unopened and unaltered for a perlod
of; S
- 24 months for ballots for federal otﬁoes
» six months all other ballots, .
.. store the official returns.

| ARS. §1s 624]

After six months ballots oontalrung no federal offices shall be destroyed unless

» _anelection oontest has been ﬂed or
» @ recourtwas ordered.

If a reoount is ordered by the oourt ballots may be released fo the cusiody and control
of the court ‘

Secretary of State o ‘ 173
Approved QOctaber 2007




Exhibit “C”



OFFICIAL BALLOT REPORT AND CERTlFir;ATE OF PERFDRMANC:E
VDT!NGAREA# 235 : ELECTION DATE Novermber2, 2004

2, CBUNTEFNAMES WRlT['EN INTHE! PDLLL[ST(S) JO—

3 -“TOTALEAELDTS-GﬁST-FRQMTDTALE TAPE.

4 PRDV]B!DNALBALLDTS

5, COUNT O SPOILED BALLOTS -VOTER ISSUEDAREPLAGEMENTM - ,{"{

8. coummwmusxsnammrs — - 4523

DISCREPANGY STATEMENT: T wmx;ﬁfaﬁﬁ/ :‘-f-z;«f/zﬁ!' AP ffe,/zm]ﬁg/ i / ’ﬁzf A //37){
ﬂ”jf ﬁ(ﬁ gﬁ;ﬂa/é&zi -*..4’?70‘[.*; - BIE m_ﬂfm{//:m _,Pfﬁrf’bfﬁﬂ'ﬁ?f IQMM'/'L
11»” 5}).;1(%’ ég/éf)f m‘;jedr Ly pe-ppte.

LERTIFIGATE: ﬂ:—FEEFDRMANCE

We herehy cerfify thatall voters whosesignatures: appaarupun +the Precinct-Signature Rastervuted inthis: eie:;tlnn excepﬁmg'ﬂ-msawhn,
after signing the.) BxgnatureRuster Falled to vole orwere challenged and denied the right {o sotes -as indicated an {he Challengehst. and the numbersf
~oterswhovoted inthis-electionimhis vaoting areaisas ndicated in the:statement balow,

Wefurther: r:arnfyﬂaatﬁ'letotﬂ number of Difficial Ballol Cards received, yoted, or spoiled 25 indicated below-and this accounting istrue

:and comect inevery way.
We further ceriffy thatthe {:ha!lenge Llstshnwsacomplete llstnf all persans chalienged, ingatherwiththeaction taken an gach t:hallenge

”?”Eﬁﬂm el - el via jLJ Q\

Inspector ‘ Clerk

Nl // Mm _
e

Judge - - / . ’ ) Marshal

—

Judpe

Special Assistant ) ‘ o Special Assistant
WH]TE COPY - UNOFFICIAL BAGYELLOW COPY - BALLOTI'RANSFER BAG - “PLTE# 3110

)
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DECLARATION

1, Michael A. Duniho, declare as follows:

Security Agency, having worked professionally as both a ¢fyptanalyst and as a
_computer scientist. When 1 retired I was a senior computer scientist engaged in
artificial intelligence software research. I also have owned and operated a -
computer consulting company for nearly thirty years, helping small businesses
_ acquire and manage PCs, In the elections area, I served for a number of years in
Maryland as a Chief Election Judge (corresponding to an Inspector in Arizona
. elections). - : .

2. My Involvement with Pima County Elections: In 2006, I got involved with the -
Pima County Demoocratic Party’s Elections Integrity Committee, and T organized
teams of volunteers to observe various aspects of the 2006 Primary and General

* elections. I participated in the logic and accirracy tests before and after the 2006
Primary and General elections, and served the Pima County Elections Department
' 'ag a member of the Accuracy Certification Board for those two elections. T -
' Gurrently serve as a member of the Pima County Elections Integrity Commission,
appointzd by Supervisor Ray Carroll, - ' ' &
3. Security Improvements.in the Conduct of Elections: Tn November 20061
' prepared the following list-of security improvements made to the conduct of Pima
" County elections that fall at the insistence of the Pima County Democratic Party:
Physical Changes by County in response 10 our requests: o .

s - Exposed all computer wiring to public view
_.» . Addedmonitors forpublio VIeWing .. . . o e oo
. Added security cameras ' '
. Added electronic access conirol system to central count facility
. Secured power disconnect boxes at central count facility
. - Secured metal siding on central count facility to prevent its removal
Procedural Changes by County in response to our requests: - -
e " Scanned central count facility and many polling places for wireless
signals - ' o ' :
. Checlked central count computer software hash totals to guard aganst -
e T e T e
. Disconnected central count computer from all external devices and
added tamaper revealing seal to computer cabinet door at end of scanning
sessions o : ' ' ,
. Added tamper revealing seals to ballot boxes en route from Early Boards
- to scanning room : L ' |
. Added more tamper revealing seals to TSx machines ,
. Added unique box numbers for tracking ballots from Early Boards to
scanning room. _ : -
. Added tamper revealing seal to ballot storage area on 8th floor of

Administration building at end of each day

_1 Myﬁ;&ci;gmu,r_x_djmdleghnicamxmmsg_:,La,mcﬁmd..fﬂm_thﬁlﬂ@ﬁmﬂm U SRR



Added tamper revealing seals to boxes of early. ballots selected for hand
count

‘Added documentation of seals removed and applied by Precinct Boards

Provided for rewew of seals on matena]s retumed 10 oenrral count

f’ﬂG]]It}r S S e o s s P U

Improved procedures for hand count audit

Agreed to hand count four races in each of the nine randomly selected
‘precincts

Delayed. prooessmg of TSx machines to eliminate confusion about how
many precincts had reported on election night :

Provided numbers of requested reports and computer files for Pa:rty
Teview :

Democratw Party Election Integﬂg; Activifies:

e
o

Reviewed Pima Count Election manual, suggested improvements

Sent observers to- cen1ra1 oount room: whenever ballot scannmg was in :
progress

Sent observers to review ballet seeurlty on 8th floor of Adm:mstranon

" building

Sent observer to Recorder s office to TBVIEW prooessmg proeednres
Recruited volunteers to participate in hand count audit -

Sent observers to Receiving Boards, who rewewed seals on returned
materials

Sent observers to Duplication Boards, Wnte-m Boards, Provisional
Boards, Audit Board

.Regquested numbers.of computer. files. and reports.for: post—electron

analys1s

Problems:

Unexplained Vote Totals Surnmary Reports pnnted on October 30 and
Nov 2.
Legally required publication of precmct—level vote tota]s ornltted early .

" ballot data.

Computer seal broken on eleenon morning without observers present or
notified.

~Computer keyboard and monitor not dlsconnected when computer was

“sealed”.
Secunty of audlt batches of early ballots not Teviewed with hand count
auditors.
Selection of hand count audlt batches of early ballots not randomly
distributed.
Elections Director and County Attorney “forgot™ County agre ement to '
hand count four races in each of nine precincts. '

* List of election boards initially omitted central count board and audlt '

board.
Central count board included members WhO were Dot regrstered Voters.




* Some reports and computer files requests denied with little justification. - ©

. The fact that County elections activities are spread across multiple
locations makes security and transparency more difficult.

4. Summary Report Lawsuit: The “Unexplained Vote Totals Summary Reports
-m-----.------pxrint_on-C)ctgbsr_:{Q-and-Navz”—beeame_th&basis-for—a-lawsuitﬁledpby-_-.--------~ e

Attorney-Bill Risner on behalf of the Pima County Democratic Party. We :
eventually had the opporfunity to examine boxes of ballots retrieved from the
TFreasurer’s vault (actually Fron Mountain’s cornmercial storage facility).

. Retrieval and Examination. of Election Materials: When the Pima County

Treasurer retrieved boxes of ballots under court order, she relied on the Pima

- County Election Department to list boxes to be retrieved and she initialty -
 produced 87 boxes of ballots which we examined in approximately halfa day. We

found 17 of 66 Summary Reports that had been printed before. Election Day.-

. Errors Found: Although the Treasurer and the Pima County Election

Department claimed these were all the boxes of ballot material from the 2006
General Election, it turned out that there were in fact another 57 boxes that ‘were

" not retrieved. After considerable discussion in ‘which we insisted there had to be
_more boxes in the vault - because at least 44,000 of 157,000 early ballots were

missing —the Election Department finally showed us the transmittal forms for
boxes shipped to and retrieved from the Iron Mountain storage facility. We
compared the two lists and demonstrated that an error had been made. They -
admitted the error and retrieved another 52 boxes of material which we examined
a week later, again in less than half a day. ) '

. Final Examination Revealed Reports Missing: We eﬁentua]ly found and copied

64 of 66 Summary Reports that had been printed before Election Day. Two
Reports were never found and neither the County Treasurernor the .

" “Pima County Election Director was ever able fo explain how such reports could
. have gone missing while in their care. ‘

. Another Incident Involving Pima County Protection of Election Records:

After the conclusion of a second lawsuit involving election records, this time
computer files stored on the County’s central election computer, the files having
been copied to two new disk drives and stored in the Pima County Court’svault,

 we received a court order anthorizing us to retrieve the Pima County Democratic

Party’s disk drive, only to find that the Pima County Clerk had turned over a box

containing both our disk drive and the County’s disk drive to Dr. John Moffatta .- . .

week or so earlier. Dr. Moffatt had received a copy of the Judge’s order before it

* was published and delivered to Bill Risner and had immediately retrieved the box. - '

Both he and the clerk insisted that they did not know that the box contained both.
disk drives, but the label on the box and the wording of the court order clearly
stated that there was one box containing two disk drives and that it was to be
delivered jointly to the two parties to the lawsuit. As a result of the Pima Clerk’s
errar, a box sipposedly under the protection of the Court was not under that
protection — and in the hands of one party to the lawsuit — for a brief period of
time.

. Concern about the Protection of RTA Poll Tapes and Precinct Reports:

Based on our past experience with both the Pima County Treasurer and the Pima




County Election Department, we feel it necessary that we observe the boxes of - -
ballots and other election material from the time they are retrieved from the Iron
 Mountain vault at least until we have retrieved, examtfied, and copied the relevant
‘poll tapes and precinct reports, because we cannot rély on the Treagurer’s ‘

ﬁ;mmﬂmﬁmmm_m@_mﬁmwmm@ﬂy I

opened and reviewed, and the poll tapes and precinct reports examined and
copied, in less than a single day. There is no justification for procedures that
would delay the examination and copying of these documents, and there is good
reason based on actual experience not to allow the Treasurer or the Election _
Department to hold these . documents outside the observation of the Pima County
Democratic Party.

- I declare under penalty of perjury that the foregoing is true and correct.

- Execﬁedthingﬂdayof FQLDW&W:/ ,2010;

T

Michael A. Duniho
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‘:peth Ford

From: Bradl Nelson ) ’
g Wednesday, June:25; 2008 5:34 F‘M

0 ‘ | rry,Th ma Denker'*l\flary? ’:erttnson, 'Bill Rxsner Eleth Fol’d

-_“::"Subject Retneval of summary RBPGFES fortheEUUb pnrnary and—general-electwn' '_AGH

.Dear rty Chalrs-—Thls mornmg the court ordered search"l’or the summary reports*from the 2006 prlmary and general electlon
began t BAM: REpresentatives from the:Democratic Party: (Mickey “Duniho),-Republican’ Party. (Benny. White) and’ Libertarian Pafty. .
{dohn Brakey)ﬂomed‘lreesurer .Beth:Ford;:Depuly. County. Aftorney. Daniel, Jurkowrlz and’ Democreho Party A'ttomey Blll Rlsner as

staff membersfrom the Electlon Department retneved and opened boxes in’ en effort to f nd Summary Repods T e

umm "ry Reports were found and photoooples oflthe reports were pro\nd oh party representatwe _ ' B

-As the day. progressed';lt was dlsoovered that not all ofthe pertlnent boxes had been—pulled“trorn the secured storage vendor lron , .
'-Mountem Thefaultwas ! not: that o lron’ Nlounl:a[n ‘twas my: offices. Kudos™to- Mickey: Duriihofor discovering: the miscue:With Mr.
‘Dunihe:s, greatessetence it was: dlscovered +hat'52'hoxes’from the 2008 electlon cycle remelned to be pulled from Iran’ Nlounl:em _

:end brought to the. offces of* the lee County Electlon—Bepertment_ --—-_—-~~-‘~ ——“ e s B Tt e

'Those 52 boxes wrll be pulled and brought to the lee County Electlon Depertment on July 1. The 1nspec‘uon of the 52. boxes w1ll '
"take plece on. July2 F’lease con5|der this emall as; your |n\utat|on to send an obseryer as we open the ﬁnal boxes on: July 2.

'Regards

BradR Nelson Dlrector
Pima-County. Electtons
520, 351.6830 .

" Pima Treasurer 217
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Cwwnme COPY

,-::"RISNER & GRAHAI\/[ . . WILUAM I RISNER -  PARALEGALS

Ce'rtlﬁeds,neanhsf in Personal EUSAN 1. ADLER .
A TTO .R.NEYS .A.T LAW . Injury and Wiongful Deatii ?LIL%EBE_CD;;J;]ZE
100 NORTH STONE + SUITE 501 ‘ i -
- : KENNETH ¥X. GRAHAM
TUCSON ) ARIZONA 85701 , . Certified Specialist in Peysonal

Injury end Wyongfi! Death:
TELEPHONE (520) 622-7484 . : \
*FACSIMILE (520) 624-5583 T I l
E-MAIL law@risnerendgrahamn.com . 1/1

Ronna Fiekbohm - ' - FAX 320-0717 .
3507 North Campbell Avenue, Suite 111 '
Tucson, Arizona 85719

John C. Richardson o ' | FAX322-5585

Kristen B. Klotz

- DeConcini McDonald Yetwin & Lacy, P. C

Suite 200
2525 East Broadway Boulevald
Tucson, Arizona 85716
Dear John, Ronnz and Kristen:
~ The Dcmocraﬁé: Party proposes the fo]louﬁng prdceduréé:

1. A]l boxes remain at Iron Mountam where they are currenﬂy unde1 the contol of the Pima
- Cmmty Treasu:t er. : :

2. hon Mountain providés the boxes at ai‘oqm for that purpose at their facility. .

: _ fTreasury office employees opeh the .boxes and retrieve the poll tapes and yellow sheets.

3.

4. Democratic Party observer (01 any other observel) examines the orlgma,l and photocqaphs the
original if desired.

5. Photocoples are made of each’ documcnt at Iron Moumam fm Democratlc Party (or anyone
else). :

6. The documents are replaced in the boxes where found. The hoxes are resealed with tape,
Employees sign across the tape and box. - '

7. - Stationary video in corner of room records process. DVD’s can be'made for anyone. We

will provide equipment.

We suggest that any political party can have an observer if they chioose. The Pima County

-Election division may have an observer. We suggest that the Pima County Election Integrity

Conmmission should be invited to have an observer.




There should be some 118 baxes in which some of the public records may be found. The
number of photocopies should not be large. The total precincts are something like 435. Some
yellow sheets may have notes on the back but most will not. The poll tapes should be short. We
predict that four or five may fit on one sheet of copy paper. Some will be signed on the front and
some will be signed on the back. '

~ The video should neither be a problem nor expersive. Our legislature has determined
Atizona public policy to be served by recording by video the election division handling of all ballots.
The same purpose would be served by our procedure. DVD's are quite me}xpenswe and we could
~ malke copies for anyone at mmnnal charge. S '

Any observer can easily be located 2t 2 table in the same room where the boxes are opénéd
No one need examine any ballots but if someone “saw” a ballot from the distance is wounlid truly be
: m31gmﬁcant and meaumgless as there are many tens of Thousands of ballots.

The Democratic Party prcwously went throigh a Sumlar process some of Whlch I obscrved
There were no significant problems. Quite the contrary, our observers were zble to determine that.
not all the boxes had been produced in spite of the Election Division’s certain view that ﬂley had
"been produced. Beth Ford was present and she can confirm the lack of ploblcms T]ILS should be a
: snnple Process. '

We will certamly pay all required e}:pcnses whlch should be the room charge, the box
production charges of hon Mountam the photocopy charges and the wages of the Treasury Ofﬁce
employees ‘ : :

| Our observers noted in Maricopa County that their election personnel ordéred nmber_ed seals
* in packs of 20 with all 20-having the same number. That circumstance is illustrative of our
" preference for the process to simply--sign across-the tape. :

- . Please let me. . lnow ‘which items you wish to be demded by the court and we can pr epare a -
pr e~tnal teport that contains your ob] ections.

.'y.

Smcerely, :
RISNER & GRAHAM

William J. R.isnér

WIR/mr
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Date: May 18, 2007

To: Brad‘ Nelson _ ‘ From: ‘C.H. Huckelberry .
. Elections Director : ' _ County Adminis%,
Re: Allegations of Election Fraud

[ was advised via e-mall {attached] last evening that the attorney representing the Democratic

Party, Mr. Bill Risner, has made very specific allegations of election fraud against the Division -

of Elections as it relates to the Regional Transportation Half Cent Sales Tax Election. In

essence, Mr. Risner, in a conversation with Deputy County Attorney Karen Friar, indicated .

that “Bryan Crane flipped the RTA election,” simply meaning that Mr. Crane electronically
‘manipulated the vote results of the election. This is & very sarious aliegation and reguires

investigation. | have asked the County Attorney to request an outside and independent

" investigation of this allegation. E

_In -addition, we need to protect, secure and seal any information related to Division of
Elections actions regarding not only the November 2006 election, but also the May 2006 RTA

“alection. Even though the ballats/returns for the RTA election are eligible for destruction
pursuant to A.R.S. 16-624, please ensure that all ballot and electicn returns for this election
now stored at our contract records management facility are retained, with specific '
instructions not to destroy these documents. Further, since the ailegations ars against an
official of the Division of Elections, it would be appropriaté to ensure that there are very
specific instructions approved by the County Attorney to +he contract racords management .
firm that Division-of Elections personnel; including you as the Director, and myself as your
immediate supervisor, are not granted any independent access to said records ‘without
independent oversight and supervision. This will ensure that County Administration and the

. Division of Elections cannot be accused of having independent access 1o the ballots and
altering same. | :

in addition, there shouid be appropriate duplicate information obtained from the Elections
tabulation . computers and other electronic records copied and again placed with an

. independent third party. We need 1o take action to ensure that all documentation, ballots,
electronic files and other information sources are secured so they cannot be altered, tampered
with or destroyed as | am sure an accurate and independent review of this material will verify
that the allegations made by Mr. Risner are absolutely untrue.

CHH/A
Attachment

o3 Dr. John Moffatt, Office of Strategic Technology P.l'ann'lng
Christopher Strauh, Chief Civil Deputy County Attarney
Karen Friar, Deputy County Attorney, Civil Division
) {
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||BARBARA LAWALL

PIMA CCUNTY ATTORNEY
2 |{CIVIL DIVISION.
By: Chrigiopher Straub
3 ||Karen 5. Triar
Thomas A Denker ‘
4 |t Deputy Connty Attorneys .
32 North Stone Avenue, Suite 2100
5 |{ Tucson, Arizona 85701
i Telephone: (520)740-5750
6 || Facsimile (520) 620-6556 : .
Pima Couty Computer Nos, 55572/64953/65047
-7 {| State Bar Nos. 007773/015434/016433
] Attorney Jor Defendant Pima County B
9 IN THE SUPERIOR COURT OF THE STATE OF ARIZONA
S| . INANDTOR THE-COUNTY OF PIMA |
. 2 11 DEMQC‘IMTIC; PARTY OF PIMA Case No.: C2007-2073
~%g COUNTY, ' S ' ‘ o . o .
T8z 12 - . . DEFENDANT’S REPLY IM SUPPORT
=52duk Plaimtiff, _ | OF MOTION FOR STAY OF
SosEsk 13 TR PROCEEDINGS
ol - . , ‘ I
=273, 15 || PIMA COUNTY BOARD OF | Assignedio: -
= E . 6 SUPER.V [SORS, abo d}' p Oliﬁﬂ, . Hon. h@_ChEEI I\-il;lel'
17 Defendant.
18
15 Defendant Pima County Board of Supen-*isofs ("‘Pim}:t County™), by-and through counsel
20 || undersigried, hereby submits-its reply to Plaintiff's 1'espdnst31 to Defendant’s Motion for Stay of
71. || Proceedir.zs, and respectfully submits fhat its request for & stay should be granted.
22 “Thz mesits of this case concern only whether ce1‘fajn election database files should be
23 ||released it the Pima County Democratic Party. Although there is 2 présu'mp'zion in favor of the
224 || disclosure of public records, a government may refuse inspection of records because “the law
23 |
26 1|'  Plainifi’s “Oppaosition to Defendant’s Mation "F(‘JI Sty of Pmc&edings"‘ and its “Reply to Defendant’s Request

for Stay * are referred to collectively herein as “Defendant’s respense”™; when specific reference is made to, either
ofthesz pleadings, the specific title thereof is used. .

1.




BARBARA LAWALL .
PIMA COUNTY ATTORNEY

CIVIL DIVIFION

3% M. Stane Avenne, #2100
“Turson, AZ 85701

.

-|| Democratic Party of Pima County-v. Pima County Heard of Supervisors ) ' C2007-2073

(52N 740-5750

=3

(UM

Lh

~1

also Teco ;,mzes that an unlimited rmht of1 inspection might lead to sﬁEsj:éJltialaud irreparable

| private or public harm . whare the countervailing interests of confidentiality, privacy orthe

best interests of the siate™ are prcsent Carlson v. Pima County, 141 Ariz. 487, 491 687 P2d
1242, 1245 (1984) (citing ﬂf.fczﬂaem-'s v. Pyle, 75 Ariz. 76,2:1 P.2d 893 (1952)). A.s lentlff

conecﬂyuo‘cas, and assuming ﬂ1at the mquested databasc files are “public records » Defendant

Jbears the burden of proving that those records should not bc re]eassd due to privacy,

~

conﬁden’[uhtv or thesbest u1te1ests of the. State ("m firrzm?.c. Puhfszzons, Inc. v. Collins, 175

8 || Ariz. 11 4 852 P2d 1194, 1198 (1993 (citing Mitchell v. Supenor Court, 14'9 Ariz, 332; 335, .

t2
oo

1+
th

690 P.2d ! 11 54 (1984)) Pima Countv s ability to meet its burden of pmof in this regard will be

lmpaxred]ny the ongomg investigation by the Attorney General into related elections records, It

is for this reason that Pima County Seeks a sta}f of ﬂ‘lESE: procaedmo*s pendm,__, ¢ the conclusmn of -

the Attom 2y ' General’s mvestlnahon

L PIVMIA COUNTY I8 NOT-ASSERTING ITS OWN CONS’.[TI‘UTI ONAL EIGHTS
The straw—ms.u argument presented by Plaintiff in its Reply to Defendant’s Request for

Stay -~ thet the Pima Connty Board of Supervisors is not entitled to-asserta pr1v1lege against '

-gelflinerin yination under thc Fifth Amendment to the United States' Constitution — s -without

merit. Th only rights Pima County is asserting with 1espect to its Molmn for Stay are: 1) the

nght to ch oose its own counsel, Emd 'J) the right to put on its case- “in-chief unencumbm ed by the
_ -fact that it3 primary w zmesse& are of rnaybe under mvesucratmn af the msucratlon of P]am’uff
{| Furthermere, Pima County is not asseru_m: Flfl'.h Amcndmenl Tights on ) behalf of its emplovees

rather, it nices seriously the fact that its employees and representatives have constitutional

prqtectioﬁs that Tikely will be impacted if discovery in this case — whether formal or informal —

proceeds, and therefore that Pima County”s right to present a defense is hampered.

. AATAY OF THESE PROCEEDINGS IS APPROPRIATE UNDER STATE v.OTT.

Thz Court of Appeals in Smre v O, 167 Ariz. 428, 808 P. 2d 305 (App. 1990), considered

{|the questmn whether the rroverﬂmeni s civil case against a criminal defendant should proceed at




BARBARA LAWALL
PIMACOUNTY ATTORNEY

. CIVIL DIVISION
32N, Stone Avenure, #2100 - .-

Tueson, A% B3701

(520)7460-5750

()

Lh Ll

-~

b
-

flie same time that the government was pursuing a criminal prosecution agamst fhat defendant.” .

Democsatic Farty af Pime County v. Pimn County Board of Supervisars : C2007-2073

Emphasiz ng that courts possess the discretion to grant a stay. the Court in Our set forththe .

Factors thet 2 trial court should consider in determining whether Lo stay a civil proceeding as

-

follows:

: ]'_fnaxallﬁlpmceedmgs would substantially prejudice the defendant’s rights
ho wever, the court should stay the civil proceedings. Securities and Exchamge
Comm'n v. Dresser Industyies, 628 F.2d 1368, 1374 (D.C.Cir.), cert. denied, 449
" U:3.993, 101 S.Ct. 529, 66 L.Ed.2d 289 {1980). R a

I deciding whether to g,rant a stay, the court should co1g_s._ig1§; a number of. factars,
including whether the civil and criminal procsedings involve the same matter;
" whether resolution.of the criminal case would:“moot, clarify, or otherwise affect. . .

jons in the civil case,” and whether the possibility exists that a

vaious contentions in-the CIVIL cas .
pa-ty might “exploit civil discovery for the advancement of his criminal case.”
Lirited States v. Mellon Bank, 545 F.2d 869, 873 (3d Cir.1976).

Id. at 42829, 808 P.2d at 313-14. Each of these factors supports a stay of the instant -

proceedin 3s.

A.  Parallel proceedings will substantially prejudice Pima County's rights.
As Pima County has acknowledged, a government entity that seeks to withhold
informaticn bears the burden under the public-records laws of proving that the subject records

should be: wiﬂ:held. Cox Arizona Publicafions, Inc. v.-Collins, 175 Anz 11,14, 852 P.2d 1'194‘,

1198 (1953). ‘Accordingly, in this case, Pima Couilty must prove that releasing the elections

database files would be detrimental to thc;, best interests of the government, iﬂ__asmuch-';is it would
jeopardize the integrity and sc-cm'ity of future elections. But Pima County’s ability to pro*_.r_ide‘
such-proe :Zvﬂnd_th:re_fmreui‘_Qs--rright.'.toldelfend-i-ts e]f.-in-‘[hescpréc_ee d.ings?-is_prej.udi.ced ~ifnot -
foreolosec' putright — so iong as the Attormey Gcneral’s investigation -i.s' proceeding. Bf_van o
Crane, the Computer/LAN Support Spccialist for the Pima Cbunty Divisian of Elections, has
operated tae elections computer system used by Pima County for years. Ijepo sition of Bryan
Crane, 2/28/07, p.27:13:24, attached hereto as Exhibit A. No other PErsOn -iri Pima County -

possesses Mr. Crane’s experience and mtimate knowledge of that computer system. Deposition




BARBARA LA WALL

Democratic Party of Pima County v. Pima County Board of Sppcrvisnrs . - C2007-2073

1 (jof BradN =1son, 2/28/07. p.15:8- 11 attached he] eto as Eﬂnb]t B. For this reason, Mr. Clame is a

2 key mtnel 5= mdeed*an mchspensable witness -- for Pima Cc:unty But Plamtlff s counse]

3 named M. Cmne as a person who might be responsible for some of the acts that Plaintiff asserts

4 |iwere anrapcr Therefore, it appears that M. Crane’s actions, and whether or not they were

5 completel‘r praper, are, or may be, a sub_] ect of the Attorney General’s mves‘u sation. Reporter's

6 || Transcript; Motion for Stay 5/30/07‘ p.30:23-25 and p.31:1-4. Thus in eny conversations that
7 |[MriCrane mlcrht engage in with Pima County s counsel or with his supervisors or co~workers or

“8 ||in any m‘[fmcws or deposmons that he might face, he oight very Well -assert his pnvﬂege
_ 6 ||against se f-mcnmmat]on under the Flfth Amendment tothe Umted States Constl‘fuuon

10 1rrcspec1:1\ g of v\rhcther he did anything wrong. This would unpede if not totally preclude. the

s 11 || defense i this civil ac‘mi’ )

R ' *
2. Ao ‘ Im leed, during the- Attorne}' Genelal 5 investig cra’rlon aty attempt by connsel-for gither - 8-
=2 2R , '
: 250 side to eliuit testimony from anybody. mvolvcd with Pima County’s DlVlSlDIl of Elcctlons or the

mae

zZ 225 14 || Pima Cou 1ty elections computer system runs a significant rigk of impacting ﬂ]ﬂi witness’s

“ E .15 || constitutic nal rights and eliciting an assertion of the Fifth-Amendment privilege. In.dfro-Lecon

:"—” 16 || United States; cited with approval by the O1f court, sypra, the impact of necessary wilnesses

17. || invoking ] TiﬁhnAJJiendment rights was deemed & critical consideration in the granting of a stay of
18 ||a civil prozeeding. The Afro-Lecon court quoted United States v. Kordel, 397 U.S. 1(1970)

19 || (also cited by Ott, supra) for the proposition that:

©20 * [w)here no one can answcr the interrogatories . . . without subjecting himselfto a
' ‘ireal and appreclable Tisk of self- umnmlnat]on . the appropriate rTemedy would
21 be a protective order under Rule 30(b) [of the Fedeml Rules of Civil Procedure],

pos *tpoumcr cwﬂ discovery until the: deienmnat: on of the criminal action.

23 (/820 F.?_d 1198 at 1206. Therefore, it is clear fhata stay is appropriate in fhis case under the

"24 || standatds sited and pfomulgat_ed- by the Court in Off.

26 || Hereinzfter “Reporter’s Transcript,”

3 - R § I : SETCT i - .
Mr. Crene has private counsel io advise him of his rights throughout the Attorney General’s investigation.
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B. The civil and criminal proceedings involve the same matter.

Although this is a public records case, the Attorney General's investigation and the
E}:_presscd underlwng*motlve“for Platmtiff*s:civil surt”concem“the 1n1p11cat10ns'm“be derrved from
‘electronic records of past Pima County elections. It appears that P} laintiff seeles the sensitive
clectronie files in this casein: order o bolster. its stated belief that representauves of Prma County
have con:bmtted ‘criminal acts. Reporter 8 Tran:cnpt p.30:23-25 and P 31:1-4. In 1115 |
Declar aticn fﬂed in suppart of Plamhﬁ‘s Opposmon to Defendant 5 Motmn for Stay of
Proceedm:rs. Ilm March indicates that the electronic ﬁlcs are cntu_al to hlm masmuch as he has
been con mss]oned by the Pnna Count} Democratic Part} 10 conduct 2 detaﬂcd forensic.
examinati > post—clectlon” to spot potential v ote tampering ot other. election: anomahes March
Dt:t:lfu‘zn:lcn1 p.10: '70 25. 111 other words, Mr. M:chh srole in this mattar is to provide support 10
lentxff in its’ f:fforts to portiay Pima Co untg and its Division of Electmns as bad actors. (Asis
clear frore 'pawe I line 13, through page 10, line 28, of his decleration, MI March is plO’eBdan
from the I:iascd assumption and ghfounded presumption that Pima County has ergaged in llegal
conduct } . . | | |

Based upon allegations presented to it h} Plaintiils counsel the Aftorney Geneml is -
1001\1115 into these same, and possibly ;:Thcr, allarratmns of vote tampemcr and election
anomalies. See Plaintiff’s R:ply to Defendant’s Request for Stay, p.7:7-24. T hus, the civil
proceedin;zs in thi:s matter and the Attarney Geﬁéral’s investigation involve the same overall .

matier.

c. - Resolution of the criminal case could substentially affect this civil proceeding,
The resulis of the Attorney General’s investigation conld, and likely will, impact these
civil proceedings. Any finding by the Attorney General of wrongdoing or of other anomalies

would provide Pima County with important facts from-a neutral investigative body that would

4 Mr. Ma-ch®s declaration, along with that of Mr. Duniha, is & subject of Defendant’s Moticn to Strike, filed

herewith and incorporated herein by this reference.




ATTORNEY -

CIVIL BIVISION

RARRARA LAWALL
32 M, Stone Avenue, #2100

PIMA COUNTY

Theson, AZ 85701
(5274D-5750

(V3]

T

SRR -~ RN R Y

LW

T h

it

Demotratic Bary of Pima County v, Pima Counry Board of Superyisors - C2007-2073

‘allovv adcl non:al ana1y51s onhow security and el?ctlon ntegrity might be improved. Such

Imp'rovem ents, if Tound necessary, are, after all, what Plaintiff has asserted as its.most important
underlying interést in this litigation. Plaintiff’s objectives ther would have been achieved

withowt jeapardizing the security of the elections process.

D.  Plaintiffhas a propensity to abuse discovery fc'njfne advancement of its cause.

The court in Afro-Lecon 1‘ecognizéd that there i1s & témptation to use the broad scope of
civil disc-:{rery to reveal weak jjoints in a criminal defense. Id. at 1203. Although this case does
not, as did .a'f o-Lecon involve the same parties in both the criminal and civil cases, that court’
comments regarding abuse of the discovery prooess are no less relcvani to the instant case.

P]amtlff prewouslv has used the civil dmco\rary process for pmposas other 1hm1 the cm]
1111gat10n ‘Lt hand and has given every indication of 1 1:Ls intention to do .so further in the. course of
this case. The issue before. the Court in Case No, C9OO7 0516 is access to SLIIl'lIIlEl]’ raports
thet are in sealed boxes contammg the hallots from the 2006 pnmary end creneral ¢lections and.
stored in fae County Treasurer’s secure facility. V’I'.hat question of access to those reports is one
of law uncer AR.S. §_1 6-624. Plaintiff’s counsel rejected a settlement ﬁ1at—w0ﬁld have providedr
exactly the relief being sought in Case No: C2007-05 1_6, opting instead to conduct the extensive
discovery. 'Defeudants’ Response to Plaintiff's Motion for Summary .?ud'gmént, C2007-05 lé, )
.6:7-9, ani Excuibit A. | ' L

In%ead of acccptmg the foel of the rehcf it sought Plainaff tooL. more than twelve hours
of deposﬂ ons in Case No C2007-0516. Puna County aclqmwledﬂes that broad latitude is gwen

in.civil deositions. Afro-Lecon, 820 F. "d at 1203. However, in thes& particular dcp051t1ons

very little was asked’about the summary l‘ep orts and whether those reports were in the boxes with

the ballots and, if so, why. (Of approximately 379 pages of deposition testimony, fewer than 22
pages relare to this topic.) ' -

5
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llmm STICE FAV ORS THE GRANT ING OF A STAY

Pluntiff does not dispute that this Court has dlscrenon ) grent the requestecl stay. As

showm dhove, sueh a stay 18 warranted unde:r the factors set forth.in State v. Oﬁ Beyond that,

f 'led 1

tate -any cogent Teasons uhy a stay.of this clwl procéeding wornld
‘prejudice s interests. In Securities and Exchange Comm. V. Dresser Industries, Tnc.. 20’3 U S .
App. D.C. 43 (1 980) (relied upon 1 in O1f) the Court noted thut deferring a civil case may be _
yus‘oﬁed ihiere there is'no serions igjury-to.the. pubhc interest. Ia’ at 1376 (citations omltted) In
this case, he Court is now 1n possessmn of atme copy of the e]eotrome election records ‘
requested by Plamtxff Thus; the proposed stay woid in no way harm Plaintiff s claimed
intenfion of ensuring eleetmn integrity. |

Mianwhile, Pima County may not be abie to oi*eseot its case-in-chieﬂ l'being impeded
from eliciing testimbﬁ establishing the fact that Ieleasing the 1'equeeted electromic files would - -
compromise the eoeunty of the e11t1re elections c:ystem 7 | - -

Fumlly :md also 2s shown above. fhe Atiorney General’s mdependent mv estl gation --

‘Whatever t+might conclude -- should resolve any concerns relatmg to-these matters that Plamtlff

| or Pima- County smight have, without compromising the:security of these confidential; records;

‘IV. C()NCLUSIO]\ _ ' ,
For the forcromg Teasons, P].ma Co‘unty s Motion for Stay of Procesdings should be

gantecl In the alternative, the Court shouid stay dlscovery pendmcr the outcome of the Aﬂomey

|| General’s mvestlc'atlon while allowing dispesitive motions not dependent upon dlSCOVC]’V 1o go

forward Jnder this latter scenario, the Court could alléw this matter 10 proceed through amlm[{
‘on Defenc ant’s Motion to Dlso:uss without m]lLthE if and to the extent that d1scoverv Would not

be necesseTy 1o the_parties’ arguments with respect thereto.

Similar y, the summary reports soight by Plaintiif in case nuniber C2007-0516 remain sealed with the ballots
from th: 2006 genera! election in the Treasur er's secuire vault,

-
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Tl e Court has indicated it might also issue a stay sug sponte in Case No. C2007-0516.
However, Pima County urges the Court in that case 1o impose only astay of discovery, allowing

the dispositive motions currently pending to be argued and decided as 2 matter of law without

need of ac ditional testtmony.

‘:d_!'_|

£

RISPECTFULLY SUBMITTED this &€ dey of Jure, 2007.

BARBARA LAWALL
PIMA COUNTY ATTORNEY

fl,-’—\\-: ,.....a ‘ o
By: 7/L’3“1-’i”kwﬂféfi

Ghr'l'ﬁfopher Straub
Chief Civil Deputy

Oﬁgﬂuﬁl of the foregoing filed
with the Clerk of the Cowrt .
this_6th _ day of June, 2007, .

A copy of the foi‘egoing hand-delivered
this _7th day of June, 2007, ta:

Hon. Michae! Miller
Judge of tae Superior Court
110 West Congress -

Tucson, Arizona 85701

A .cdpy of the foregoing ﬁlaiied/deli‘{fel'éd/fa_xed
this _6th” _ day of June, 2007, to: -

William T Risner, Esquire

Risner & (Graham, Attorneys at Law -
100 N. Stene Avenue, Suite 101
Tucson, A7 83701-1620
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IN THEVSUPERIOR.COURT'OF THE .STATE OF ARIZOWA

IN AND FOR THE COUNTY CF PIMA

DEKQOCRATIC PARTY OF PIMA

COUNTY,
Plaintiff,
vs. ‘No. C2007 0516

PIMA COUNTY BOARD OF

and BETH FORD, PIMA COUNTY

TREASURER, in her officizl

capacity as Pima County

Treasurer,

Defendants.

(Hoﬁ.'Mf Millerx}

VIDEOTAPED DEPOSITION OF BRYAN CRANE
February 27, 2007
12:38 p.m.
Tucson, Arizona

MARY MEYER, R.P.R.
Certified Reporter 50225
_ MEYER, LUMIA & ASSOCIATES
- 100 North Stone Avenue, Suite 802
_ Tucson, Arizona B37C1
Ph (520) 623-110C Fax (520) ©623-2067
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a2, Uhm -- I was a —— I'm not exactly sure what my
titie was. I don't know if it was elections technician

or senior elections technician. I dpn‘t remembear.

J.. What did you deo?

a. I did -- I did 2 little'bit of everything.

BR Well; let me ;— |

4, Mostly it was user supporb on the -- the olece
pex;onnel were learnlng to use the Wlndows 3.1 and Word,

and at the same tlme, I was creatlng databases to

handle 1nLormat10n that was stored cn the malnf?ame, SO

it :ould be stored locally. And I was a551sulng ‘Harry

'Lemis-with getting the election programméd,ih5VoteTech,

and I was pbeing taught by .2 Global employee on ‘GEMS..

3. Okay. ' 80, in summer .of ’96;'the software that

was being nsed, was that the GEMS software?

R Yeé.

D. Okay. And that GEMS software was a prop:ietéry B

‘prodict of a company called, what is it Global?

n. Global Elections, yss.

3. And who was teaching you from Gclobal Elections

Kl

how. to. operate GEMS?

L.~ There was multiple people that helped at various
tim=s, but Sophia Lese, I believe, was the one, the main

instructor.

al

2. Do you have a manual Zrom those guﬁs?
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IN THé SUPERIOR COURT OF THE ‘STATE OF ARIZONA

IN AND FOR THE COUNTY OF PIMA

DEMOCRATIC PARTY OF PIMA COUNTY,

Plaintiff, No. C20070516

Vs.

PIMA COUNTY BOARD OF SUPERVISORS,
a body politic, and BETH FORD,
PIMA COUNTY TREASURER, in her
official capacity as Pima County:
Treasurer,

T N TN DN TN L W I

_ pefendants.

VIDEGTAPED DEPOSITION ‘OF BRAD NELSON
 February 28, 2007
TUCSOM, Ar1zona

BARBARA BRODRICK; RPR
certified reporter 50188
MEYER, LUMIA -& ASSOCIATES

100 North Stone Avenue, Suite 802
Tucson, Arizona 85701

rh (520) 623-1100

Fax (520) 623—2067
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."Q | Do you know how. many hours 6\}er hoﬁv many
tays this took?
A I'm going lto say it was two half dafs, 50
zpproximately eight hours. |
Q  Have you received any subseguent training
l;ﬁ GEMS software? | |
A | | -NO.

. Q.. Does your -department rely on the knowledge

~and expertise of Brian Crdane for understanding and

“Gperating the GEMS system? -«

oA Yes. o _
Q . What s your understanding of w}:la"f:.‘_sA' :
¢called a cards cast report? | N | _
A again, my undelrstahdﬁ'ng is that a cards

cast report can be generatead that will show an individual

'i:he‘number of ballots that have been processed at a given.

period of time.
‘Q' "~ What's the p_uf*pose of a cards cast report? -
A T suppose there could be multiple, but the

name implies to me that, as I mentioned, it tells you how

many ballots slash cards have been processed through the

glection.
Q ‘And if one looks at a card cast report, it
will tell you how many cards have been processad but will

rat tell you where those votes wernt? who won or lost or




