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|| ' WILLIAM J. RISNER, ESQ.

Pima County Bar Number: 21588 . -

RISNER & GRAHAM #00089200-

Attorneys at Law
100 North Stone Avenue, Suite 901
Tucson, Arizona 85701-1620
(520) 622-7494

State Bar Number: 002257
Pima County Bar Number: 48228
billzarisnerandgrabam.com

KENNETH K. GRAHAM, ESQ.
State Bar Number: 007069

kké@risnerandgraham.com

Attorney for Plaintiff : o )
IN THE SUPERIOR COURT OF THE STATE OF ARIZONA |
"IN AND FOR THE COUNTY OF PIMA

DEMOCRATIC PARTY OF PIMA NO. C26088876

COUNTY, a political organjzlaﬁon,
Plaintiff, ‘Democratic Party s Statement of
' Issues Concerning Retrieval and .
Vs~ ' - ] Copying of Public Records
BETH FORD, in her official capacity as Assigned to;
: ' Honorable Ted Borek

Pima County Treasurer, and the PIMA
COUNTY BOARD OF SUPERVISORS, a
body pohuc

Defendants.

- The Plaintiff Democrahc Party of Pima Couniy by and through undersigned counsel hereby
submits its legal and facmal posmon regardmg the factors that this court should consider in-
fashioning its order in this snnple public records lawsuit. |

The court will need to enter-an order that requires public records to be produced as qmcldy |
as feasible and in a secure manner that does not destroy the chain of custody of those records that

are being held for possible use in a separate lawsuit. Since the records are in a secure facility that
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| has adequate facilities for the task at hand, the retrieval, inspection and copying of the records can

' eaaﬂy and promptly be accomplished.

L The Defendants Are Feiening Ienorance of The Law andThe Facts.

During our recent hearing in correspondence, and In pleadings, the Pima Coun::d'y Board of

| Supervisors have repeatedly claimed that allowing the Democratic Party to see and copy the poll

tapes should not be a precedent for the future. This memorandum will examine their “functional

equivalent of ballot” nonsense in a Jater section. Of special interestis A.R.S. § 16-161 that requires

the Board of Supervisors “for a period of six monﬂas,” to keep those records “open to public

inspection of electors.”

In other words all 3.1 n:ulhon Arlzona electors may mspeet these records as a specific |

reqmrement by statute but the Pima County Board of Supervisors wants to make sure that the largest
political party in Pima County can not examine them in the firture without another 1awsu11:

The defendant Board of Supemsora 18 ftJ]ly aware of the contents of The boxes that they
packed. Their election d1v151on employee Mary Martinson prepared transmittal sheets listing the
contents of all the boxes. The examination, retrieval and copying should take no 'loﬁger than one

morning since the poll tapes and yellow sheets should be in four boxes only. F urt_hermofe, those four

boxes probably do not-have any ballots in them.

!

The defendant Board of Supemsors surely lcnows what is in the boxes they packed. ‘As for
Beth Ford, she has remained ignorant of the contents of the boxes by her own admission. The
defendant Ford inher “undisputed issues™ section of her pleadings Defendant Beth Ford’s Statement

of Issues Concerning Retrieval Photocopying, Examination, and Destruction of Requested

Documents stated that “unknown” to her the yellow sheets and poll tapes had been placed in some |

‘or all of the bdxes with the Ballots.

Tt may be “unknown” to her but she possesses documents that list what is in each box, (See
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Exhibit A). She could_reaciﬂy ask Mary Martinson or ask Patti Davidson, her Chief Deputy
Treasurer who is her office contact person oﬁ the storage of the boxes.

Documents in Beth Ford’é and Pima County’s possession show that all the documents
requested by Plamtlff should be in four boxes. Iron Mountain Customer Box #s 353469064,

353460065, 353469066 and 353469067,

IL Requirements of Arizona’s Public Record Laws

A. .Disclnsure must be Prompt.
| Thisis a publicrecords lawsuit pursuant to Arizona’s Public Records stétutes, _
AR.S. §39-121 et seq. Our st'ﬁhite concerning public recbrds is straight forward and is |
s;[ated in one sentence. | o |
| AR.S. § 39-121

Public records and other matters in the custody of any officer shall be open to-
inspection by any person at all times during office hours.

Unli]ﬁe laws in other states or the Federal law rélating to public récords Arizona’s laws do |
not have a “waitiﬁg period.” | Our public re;:orfis statutes refer repeatedly to “during office hours”
and “pfompﬂy” respondjﬁg. ‘ |

| ARS. § 39-121.01 provides in subsection (D)(L):

Any person may request to examine or be furnished copies, printouts ot photographs
of any public record during regular office bours or may request that the custodian
mail & copy of any public record not otherwise available on the public body’s web
site to the requesting person. The custodian may require any person requesting that
the custodian mail a copy of any public record to pay in advance for any copying and
postage charges: The custodian of such records shall promptly furnish such copies,
printouts or photographs and may charge a fee if the facilities are available, except
that public records for purposes listed in § 39-122 or 39-127 shall be furnished
without charges. - , - ' '

The issue of “promptness” was most recently addressed in Plhoenix New Times LLC v.

Arpaio, 217 Ariz. 533, 177 P. 34 275 (App.2008):

Although Arizona law requires that the document be promptly furnished, it does not
specify a specific number of days from the request by which time a public body must

-
]




furnish the documents. We have previously defined “prompt” in this context as
being “quick to act” or producing the requested records “without delay.” West Falley
View. Inc. v. Maricopa Countv Sherifls Office, 216 Ariz. 225,230, 721,165 P.3d

| 'Ar_iz.533, 539, 177 P.d 275, 281 (App. 2008) noted that the time to respond promptly begins to run

|| promptness. N

purpose (See A.R.S. § 39-121.013 D) and for non-commercial requests such as the one before this

203, 208 (app. 2007) (quoting Webster’s New World Dictionary 1 137 (2d ed. 1980)
© Supra at 538. L

The Democratic. Party first made its written request for the pﬁb]ic records .requestf;d,i'n this

laWSﬁit in a letter dated October 2, 2008. The court in Phoenix New T imes , LLC v Arpaio, 217

L

with the request and not the lawsuit.
“In assessing the promptness of MCSO’s response, we look to the time that the
original request was made, and not to the time that the special action seeking access
to the tecords was filed. The statute requires that the documents be furnished
promptly in response to a request for public documents rather that in response to a
special action to obtain the documents once access has allegedly been delayed or
denied.” See A.R.S. §39-121.01 (D)(1), (E). '
' Noﬁv, in January 2009 Beth For& suggests that she provide the requested public records in -
August 2009 or. as soon as she decides is a good time at her discretion. She has no discretion,

however, to fail to follow the law. Ariona law could not be cleérer as to the requirement for

B. Beth Ford Canpot Charge the Democratic Party for Costs of Searching for the
Records

Arizona law makes a distinction between public records that are requested for a commercial

court. Tt is Arizona public policy that costsrof Searc]ii_ug for the records cannot be charged to the
Democratic Party. Arizona Attorney General Opinion I8 6-090 (R85-095), 1986, discussés the case

law, statutes and public policy related to this issue. | | |
| . “Under Arizona law, a party requesting records for a non-commercial ase niéy be
charged a copying fec, buy may not be charged the cost of searching for the records.

ARS. §39-121.01 (0Y(1); Hananiay. Citv of Tucson, 128 Atiz. 135 624 P.2d. 332
(App 1980).... , : : .

“We now turn to the question of fees charged for making copies of publié records. A
public official “may charge a fee if the facilities are available” for making copies of
records subject to AR.S. § 39-122. AR.S. § 39-121.01 (D)(1). Before August 7,

4
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1985, the law provided that a public official in furnishing copies of public record for
non-commercial purposes could .charge a ‘“reasonable fees, not exceeding a
commercial rate for like service.” A.R.S. § 39-121.03(A). However, that limitation
was repealed. Ch. 213 § 4, Laws 1985 (1 Reg. Sess.). In our opinion this change
eliminates the requirement that charges for copiss be limited to the going commercial
rate and permits an agency to charge any fee it deems appropriate for copying
records, including a reasonable fee forthe cost ofthe time, equipment.and personnel
used in producing copies of records subject to public disclosure, but not costs of
searching for the records. See Hanania. :

The records requested ate stored at the Iron Mountain company facility, a private storage
company. Iron Mountain’s business plan prm_fides for the rental of large 900 square fo ot room
where either individual ‘boxes or pallets of boxes are provided by the companSz so that the
transportation of stored (_iOc:uments isnot nebessa_ry. They provide on site copying facilities for those
records as a bencfit to their customers. Hence, the copying poéts are standard Tron Mountain fees

and the Democratic Party will pay those fees. Théy are the only fees authorized by law.

“The Arizona S.ecretary of State Election Procedures Manual, at page 173, has a section

related to the storage of “ballots and'reports.” (Exhibit B, attached).

Storage of Ballots and Reports

After thé canvass 18 comﬁlete, the officer in charge of elections shall:

seal the ballots,

. Deliver the ballots fo the County treasurer for secure storage.

. ‘The county Treasurer shall keep the ballots unopened and unaltered for a
period of: '

- 24 months for ballots for federal offices, - |
. Six months all other ballots,

. - Store the official returns.

[AR.S. § 16-624]

Anyunusual expenses that the County Treasurer must incur is either her responsibility or the
responsibility of the Board of Supervisors who polluted the ballot storage by including other public
records in the same boxes. The Board of Sﬁpervisors created the problem for which they now want
to charge the Democratip Party. The statute ;efers to “ballots” and the Election Procedurcs Manual |-

refers to “ballots.” Ballots are simply different under law than other public records such as the poll

tapes and yellow sheets.
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C. This Court Cannot Order the Destruction of These Public Records as Requested
by Beth Ford. o : : _ _

Beth Ford has requested this court to order ber to destray these important public records six

|| months after they are examined by the Democratic Party. Her request of the Court f_foi specific

authorify to déstroy those public records is a request that is contrary to law. In the defendant Beﬂl

| Ford’s “undisputed issues” section of her memorandum on these issues points 5 and 7 are |

noteworthy. Numbér 7 states that “there was ]no- legal requirement for the poll tapes and yeilow :
sheets td be stored with the ballots. Nunﬂner 5 notes that it was “ynknown to Ford™ that those publfc
records “hﬁd been placcci in some Qf all ;Jf fhe boxes with the ballots.” . |

Thg_Democraﬁc Party agrees that the poll tapes and yellow sheets should not have been

placed in the ballot boxes, if in fact they are in the same boxes. Simply aclmo‘wlédging the Board

of Supervisors actions as a “mistake” ignores the depth of the probleni. All Public records are the

| propeity of the State of Arizona. They are not the property of either Pima County or the County

Treasurer.
" AR.S. 41-1347 reads in relevant part as follows:

A, All records made or retrieved by public officials or employees of this state in
the course of their public duties are the property of this state. Except as
provided in this article, the director and every other custodian of public
records shall carefully protect and preserve the records from deterioration,
mutilation, loss or destruction and when advisable, shall cause them to be
properly repaired and renovated.... . ‘ '

B. Records shall not be destroyed or otherwise disposed of by any agency of this
: state unless it is determined by the state library that the record has no further
administrative, legal, fiscal, research or historical value. The original of any
record produced or reproduced pursuant to §41-1348 may be determined by |
the state library to have no further administrative, legal, fiscal, research or
historical value. A person who destroys or otherwise disposes of records
without the specific authority of the state library is in violation of § 38-421,

Inturn AR.S..§ 38-421 provides that such destruction is 2 “class 4 felony.”
The Arizona State Library, archives and Publi¢ Records Director Gladys Ann Wellshas given

Pima County the right under ordinary circumstances to destroy the records sought.in this case. That
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‘The “county committee” of a recognized political party such as the Pima County Democratic Party

officers such as a county chairman that are reqmred by statute. AR.S. § 16 824.

permission was qualified, however, in that “records required for ongoing or foreseeable official
proceedings such as audits, lawsuits, or investigations, must be retained until released from such

official proceedings, notwithstanding the instructions of their schedule.”

IIL - Role of Politicsl Parties in Elections and Ballot Security

A.  Political Parties are organized pursuant to statute with Special Responsibilities
and P;‘ivileges. | |

The piajntiff Pima County D'emoc:reijc Party is' a speeial organizaﬁen created pursnant to
speci_ﬁcs statutes that require a specific form ef organization and grant political pariiee spcciai
privﬂeges. The Enﬁre eleeﬁop prroeesks.is bmlt around ﬂnose politieal parties.- They are not “clubs”
OT Pressure groups or special interests or any of the forms of groups that exist with independent roles
in our political process. | |

Although each voter may register to vote and claim an affiliation with any pohtlcal party

whether a recognized party or no par'ty at all those people do not constitute the county committee.

is “compoéed of the whole of its elected precinct committeemen.” AR.S. §' 16-821.
The precinct committeemen are public officials that serve two year terms in office. ARS.
§16-822. The county commitiee is therefore coﬁlposed of hundreds of elected public officials. '

Those elected public officials are required Ey statute to meet at a specific date and elect designated

The particular number of elected precmct committee persons depends to some extent on the
number of voters in cach precinet that c_:laun an affiliation with that party. Of particular importance |
1§ the stafutory requirement that any vacancy in the office of precinct committee person must be
ﬁ]led from names submitted by the political parties themselves. AR.S. § 16-821 B.

The Board of Supervisors ]Jave asmall number of employees in their permanent employment

who “direct” election procedures. The largest political parties designate some 3 3,000 members who




1| as if such a ballot from a past election had any siglajﬂcance whatsoever. There were more than

7 ba]lot is meamngless

1l -ballots

I have requesied. Tt is entitled Official Ballot Report and Certificate of Performance” and at the

| judge, a poll marshal and two clerks.

actuaily conduct the electiouﬁ at the precincts. Those persons are chosen by the political parties
themselves although they are péid by the Board of Supervisors and assigné& to specific ﬁolls by fhe
election division. At each general election approximate& 1,500 persons from the Pima County
Democratic Party work in various roles to coﬁduct the election. |

The defendants to this lawsuit place great importance on no one “seeing” a particular ballot

129 000 ballots cast at the RTA election which the canvass showed was approved by almost a 60%
to 40% margm That means 48 800 ballots carried votes agamst and 73,200 ballots camed votes in

favor. Among those ballots voters may have split ﬂlell' votes various ways. Seemg any partlculal

The Democra’ac Party isnot interested in the partlcular votesona par‘uculal ballot The only _
meanmgful issue is the totallty of votes on ballots a:nd those totals have been determined and the
election scttled Any suggestion that extraordinary steps need to be taken to avoid across the room

glances at ballots must be evaluated in the full Jknowledge of the meaningless nature of mdwldl_lal

The Democratlc Party is totally and intimate]y familiar with ballots because we are mvolvcd
with ballots TIom the beginmning to end of the election process. The recognized pohhcal parties in
Pima County receive copies of the proposed ballots for each precinct several months prior to the |
partisan elections so they can approve the ballot form. | |

The documents sought in this lawsuit provide an example of the role of pohtlcal parl:les such

as the Democratic Party. Exhibit C to this memorandum is an example of the “ycllow sheets” w

bottom of the form it notes that the white copy goes into the unofficial bag and the yellow copy into
the ballot transfer bag. The attached example is from voting area 235 of the November 3, 2004

general election. The example carries the signature of five election officials: apoll inspector, a poll
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The Bc;ard of Supervisors are required to appoint the various polling officials from lists of
names submitted by the pblitical parties themselves. AR.S. § 16-531. The board of supervisors -
trains thosé individuals but their appointments must be from nﬁes submitted by the parties.

The various political party representatives are the persons Who handle the ballots, account for all

ballots and fill out the Official Ballot Report and Certificate of Performance which they then sign.

In other words the records our political party séelcs were created and signed by political party
;epresentatives. | | 7 -

After the report is placed in the ballot bag t];e contents are “delivered prdmptly by two

members of fhe election board of different politidal parties to the central polling place....” A.R.S.

§16-608 A. In addition to those -political party members, each political party chajrman. can
personally designate another persbn-df ]Ji_S party .to iarétéct ﬂlé ba]lots and guaiénteé tﬁe cham_ 0;'
custody by accompaﬁyi.ug the ballots from each polling place to the central counting place. ARS.
§ 16-608 B. | | | '

This transportation is of live ballots on election day. The effeét of the statute is that fhr;:
security of the ballots is protected by political party selected persons.. The partiés are the security.

Political party representatives recetve the ballots at the central count center. Political party
representatives are to observe the ballots at all ﬁmés_. The part}f obserx}ers. atthe cenﬁal count facility
-Ga.jl not touch them but, the election personnel must notify perty observers whenever they are going
{0 touch the ballots. AR.S. § 16-621 A provides in part: |

~ARS. §16-621
A All proceedings at fhe c;)unting center shall be under the direction of ﬂie

board of supervisors-or other officer in charge of elections and 'shall be
conducted in. accordance with the approved instructions and procedures

each political party and the public, but no persons except those authorized for

Subsection C of § 16-621 contains requirements that are relevant to the issue of a video

camera to record the copying process requested by the Democratic Party. That statute requires a

manual provided for in §16-452 under the observation of representatives of |

the purpose shall touch any ballot or ballot card or return ...(emphasis added) |-
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video recording of the ballots at the counting center. Pima County complies with this statute and
video records the ballots at all times in the tabulation room.

C. For auy statewide, county or legislative election, the county recorder of
officer in charpe of elections shall provide for a live video recording of the

custody of all ballots while the ballots are present in atabulation room in the
counting center. The live video recording shall include date and time

indicators and shall be linked to the secretary of state’s website. The
~ secretary of state shall post links to the video coverage for viewing by the
public. The county recorder or officer in charge of elections shall record the
video coverage of the ballots at the cowgting center and shall retain those -
recordings as a public record for at least as long as the challenge period for
the general election, If the live video feed is distupted or disabled, the
. recorder or officer in charge of elections is not liable for the disruption but |

shall attempt to reinstate video coverage as soon as is practicable. Any
disruption in video -coverage shall not affect or prevent the continued.
- tabulation of ballots. This paragraph is contingent on legislative
appropriation. (Emphasis added) - : : ‘

IV  Beth Ford, Pima County Treasurer Has Nothing to D¢ With Flections and Does
Not Know What Is In The Boxes. '

Beth Ford; as Pima Com:lty Treasurerisa ‘;county line ofﬁcér”'élected to office for atwo year
ferm. A.R.S.§ 11-406. The Pima County Board of Supervisors ﬁxe;s her salary and budget. Ariz. |
Comst Act. 12 § 4. The duties of her ofﬁ;:e_a:re set out m ARS.§ 1:1—491 et seq and primarily relate
to co]l;acti_ng taxes and being a custodian of monies. |

Beth Ford has no election responsibilities. Asnumber 5 of her “undisputed issues" explains,
it was “unknown to her'"’ that other public records were put in the boxes with the ballofs. That is

because her soleinvolvement with ballots is to signh her name twice, or more precisely to be informed

|t twice through her staff.

The boxes.containing b.allots were filled by Pima County election division persomnel. The
Plaintiff believes, based on her hanciwriting, that election division empioyee Mary Martins on‘created
the inventory list of the RTA boxes stored at Iron Mountain. The normal prac;,tice of tlie election -
depaift;cngnt isto prépare do cuments for the signatui'e of the County Treasurer directing th_e.ellection
division to deliver to storage the numbered boxes on the inventory. The normal practice is for the

election department to prepare approximaiely twenty-four months later a request for the County

10
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Treasurer to sign, asking the election division to pick up those same boxes and transport them to be
destroyed. |

Therefore, as County Treasurer, Beth Ford’s normal involvement is to sign her name twice- |
and everything else is handled by'the election division of the board of supervisors. Thatisit. That

is her only involvement. Perhaps her total lack of familiaﬁty with the role of political pa:ties has led

“her to make suggestions not based on experience but on the desires of those who set her sélary and

her budget. _
The Democratic Party fully agi'ees that those boxes are in her custody and that she has
responsibilities as cﬁusto.dian. Tt is the Democratic Party, as one of the two major political parties, .

that is experienced in election security, ballot observaﬁon, and analysis of election documents. The -

court should keep those facts and experience in mind when reviewing the security measures

suggested by the defendants
Furthermore, the Pima County Democratlc Party has an exce]lent track record of concern for
election integrity. The plamt]ff has played akeyroleinrecent leg151at1ve changes improving electmn

security and multiple n:nprovements in improving Pima County s physical election security and

helpful act1v1tles of the Pnna County Democratic Party concerning election secunty Various lea
County elec’aon officials such as Brad Nelson the county election director, have testified under oath

concerning the helpful assistance of the plamtlﬂ.

V. The “Poll Tape” or “Election Results Report”

The second documént requested by the plaintiff are the Election Results Report-or “Poll
Tape.” An example of such a poll tape is attached as Exhibit D. That example is a cut.and paste
product of a longer actual tape from the 2004 general election bui is attached so that the court can

understand the content and function of the report. It is the approximate size of the relatively short

11




10
11

12

14
15
16
17
18
19
20

21

22

24
25

26

RTA election tapes. As can be seen this official report also requires the signatures of the various poll
officials.

The “poll tapes™ are the‘Diebold accuvote optical scan tapes printed at each polling location
showing the end of election day voting results for a]l-ballots cast at the polling place and counted by
the optical scanner for all issues on the ballot. These reports are important documents used as an’

audit tool as part of the preparation of the final canvass that is approved by the board of supervisors.

While voting itself is a secret process the counting of votes is a public process. Arizona’s
_publicpolicy.in that regard has been consistent stnce-b efore statehood-and-is-best stated in. A.R.S.-
§16-601:
 §16-601 Tally of vote .
As soon as the polls are closed and the last ballot has been+deposited in the
‘ballot box, the election board or the tally board shall immediately count the
‘ballots cast. The count shall be public, in the presence of bystanders, and shall
be continued without adjournment until completed and the result determined
and declared. o
' The,prihting of the poll tape at the poll is simply-.an automated method.of complying -
with that requirement. |

~ Both the poll tapes and the yellow sheets are speciﬁcaﬂy listed asto be kept “open to

|| the inspection of electors.” In other words, separate and apart from general pﬁblic record law

ﬂle_:'legislature has detefmﬁ'ned that these documents must be open for inspection by any or
all of Arizona’s 3.1 million clectors. AR.S. §16-616.
"AR.S. §16-616.

One of the poll lists and one of the tally lists used at the election shall be
withheld by the election board from the sealed packages of ballots and other
election supplies and shall be separately sealed in an envelope and returned to
the officer in charge of the election in the same manner as the official returns.
The officer shall, for a-period of six months, keep such envelope open to the
inspection of electors. (Emphasis added)
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A.  Pima County’s “Nonsense” Defense That Poll Tapés Could Serve as the
Functional Equivalent of Ballots. .

Apparently unaware of A.R.S. §16-616, or simply biinded by their hostility to any

oversight, the Defendant Pima County Board of Supervisors, in paragraph 7 of their answer

ballots and are therefore not subject to disclosure under Arizona’s public records laws.” The

|| same argument was made by the defendant Beth Ford in her Controverting Certificate to

Motion to Set where she claimed expert testimony would be required since “this case

involves the important issue of whether” poﬁ féﬁés-;‘constimte the fimctional eciui{ra-l-eﬁt (m)f”’f
ballots and “can properly be withheld from disclosure under the state’s public records laws.”

The defendant Betﬁ Ford .no‘loﬁger makes that argument and the Pima County Board

same information in the database they received after protracted litigatiori but only so long as
they retain the right to make the same argument in the future. |

The suggestion thatthc_posscssion by the.Democraﬁc Party ofiheclectronic‘databas,'e

|l of past elections makes any difference is specious since the Democratic Party will have the

database in all future elections as well.

Judge Michael Miller_ruled in Democratic Partv of Pima County v. Pima County

Board of Supervisors, Pima County Cause No. 2007 2d 73 that the board of supervisors ﬁlust

relevant to the instant case.

| Shoﬁld Future Database Records Be Ordered Disclosed?

Plaintiff requests disclosure of databases for future elections. Although courts are
generally hesitant to order a defendant to obey a law in the future, prospective relief
under the public records law is appropriate-where it is expected that the same type of
record will be produced on a regular basis and it is possible to make clear and
unambiguous request for those records. See West Valley View, Inc. v Magricopa

database files are a regular and necessary part of elections conducted by Pima

dated February 10,2009, claims that “in general “poll tapes’ are the functional equivalent of |

of SuPervisofs say they “won’t urge that issue”éinc_e the Democratic Party aiready has the |

provide data for all elections. His ruling of May 23, 2008 discussed the issue in terms

Sheriff’s Office, 216 Ariz. 225, § 17-18, 165 P.3d 203 (App. 2007). Election |
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County. The database files are readily identifiable. Moreover, the findings that
support disclosure of past election database files apply equally to all future elections.
Tnthe event that Pima County contends that the election database files for a particular
election present significantly different public interest concerns, it can request specific
relief from this order. Plaintiff is entitled to disclosure of future databases.....

IT IS HERERY ORDERED granting Plaintiff*s Motion For Disclosure- Of All
Election Data Files, including future elections, which disclosure shall be made no
later than the recording of the official canvass and the declaration of the €lection
results. ' '

Judge Miller’s reasoning concerning why he ordered disclosure of the electronic database In

the future applieé with equal intellectual force to the Pima County’s desire to not have any precedent

regarding poll tapes in the future. The board of supervisors argues that poll tapes are the “functional

- —eciui’—vaienjt of ballots.™ ’fhe*‘%mctlon”_ofapoll tape is to create a wntte;lrecc;rdof all ballots cast

and the votes received at a specific voting location. Tt serves as an audit tool 1o comﬁare with the
official ca:m.fas.s report that is later approve& by the board of éupervisors, |
The official canvass report lists the votes cast at the precinct, the provisional ballot votes, and
the “carly votes”. In other words the same information conceﬁqlg the precipet cast votes should be
on both records. A copy of the official canvass can be purchased by any person for §5 dollars on a
‘D.VD,,provided' by the board of supewisorsj. That DVD has the ‘same information for eaeh_pfecincj: :
that the board argues could reveal the identity ofa voter. The board of superﬁéors is quite eorreet
in saying we have that information. The 'poll tapes contain other information, however, that is |
important to the Democratic Party in earrying out the responsibilities and to which it has a legal-
right. | |
| Pima Coﬁnt_y has a budget of almost one and a half billion dollars. They approve the budget

8

of the Pi_ma. County Treasurer. They can easily grind down ergarﬁZations like the Democratic Party
that survive on voluntary contributions. This caseis itselfdgood example. The board olf ,.supervisor.s
insistence that they want to raise their “funcﬁonal equivalent of ballots™ argumenf '111" the fiture
emphasizes why there needs to be a precedent set in this case.

The parties to this lawsuit have gone down this same harassment road before in the

Democratic Party of Pima Couniy . Pima County Board of Supervisors and Beth Ford Pima Cournty

14




Treasurer, Pima Co. Cause number C20070516. That laws'uif concerned public record “summary

reports” that had been placed in the same boxes as the ballots following the 2006 geqeral election. |

Judge Michael Miller ordered the boxes opened and the public records retrieved and copied. He
further ordered the defendants to pay $16,500 in attorneys’ fees and §2, 356.25 in costs.

The Democratic Party was not required to pay.any expenses of the Ietrie\lral,‘ nor even of the

copies recgived, and the retrieval process proceeded without any problems. - Actually, there was one

“problem” 111 that Pima County’s election director produced 87 boxes and insisted that all the boxes

from the 2006 general election had been produced. The Democratic Party observers e}:plained to

_him that he was wrong. Through the assistance of the Demogratic Party. observers the election.

21
22

23

department was educated about their mistake and theri produced 52 additional bokes. (Sce..Exhibit
E, Declaration of Michael A. Duniho). - |
The merits of tﬁat lawsuit serve as a usefil example of the role of political‘vpartie.s during |
élection_s. More than oﬁe ﬁalfdf all ballots are now cast as “early -balloj:s” that are mostly cou:nted'
before eléction day. Before the 2006 general election the legislature passed a law requiring an audit

procedure for early ballot counting.' The audit procedure required the printing of a total of all votes

|l tatlied to that pbint and a second printing of the votes tallied after a select “batch”- of ballpts was

counted by the computer. This printing process is both necessary in order to later determine if the
ballot baich was accﬁcately comitéd by the ma;:hine and hﬁzardoﬁs because the “andit batch”
procedure reqﬁires the printing of actual vote totais before election day.

ARS. § 16-602 G sets out the procedu:re for this pfocess. The procedure is for the
“chairman’s designees™ ‘of the political pa:m'.es.to designate the batches of ballots to serve as audit
batches. Since the prmtmg of actual vote totals is otherwise illegal pursuant 10 AR.S.§ 16-621 A,
the totals are printed upside down in the presence of the party observers so that the actual numbers

cannot be read by anyone. After the audit batch of ballots is counted the second printing is also

That 1e°a] change resulted from suggestions from the Pima County Democratic Party s Election
Integrity Committee that-also supplied technical advice to the lt‘:crlslature
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upside down and the ballots, together with the twe tallies (known as summary reparts), are placed
n an envelope and sequestered for a post-election manual audit which s itself conducted by political
a.rty appomted auditors.

The Democratlc Party observers kept a security log that recorded the date and tnne each
summary report was printed during the 2006 general elecnon. After a post election review of the
electien computer audit log ﬂle Democratic Party observers leamned that summary reports had been
printed by election division employees on October 30 andNowrember 2 when our observers were not
present as requjred by law. The p‘arty requested to examine all the printed summ_ary.repc‘)rts and to
receive copies. The board of supervisors election division claimed that all o,f;the printed reports were..
in the same boxes as the ballots and that those were the only summary reports fhat had been printed.
The Democratlc Party then filed its lawsuit in order to confinm whether or not the copies were in the
boxes as the election division claimed or whether the election division had illegally printed actual
ta]lies without notice to the parties. |

The result of the exa.ﬁninaﬁ_dn of the.boxes confirmed the accuracy of ﬂ:re Democratic Party

observers® log entries because two reports that their observers log had identified as printed without

i poiitical party observers present.were not in the boxes with the ballots as claimed bj.fl"the election

division. (Exhibit E).

Beth Ford was present for the opening retrieval. of documents and closing of the boxes.
Plaintiff predicts that she will testify that the political party obserrrers behaved ciuite eppropriately
and civilly in what may have been her first experience with po]iticel party o‘eservers. None of ﬂre
bizarre se_cﬁn'ty suggestioﬁs about throwing disruptive persous out of the room can be based on ]trer
EXPErience. |

The original 87 boxes produced by the election division were opened, examined and re-sealed
in approximately halfa day. Once the Democratic Party observers convinced the election dep ertment
of 1_:heir error they arranged for a second shipment of 52 boxes which were examined a week later

in less than halfa day. (Exhibit E)
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ExhibitF is an e-mail ﬁ'_omBrad'Nelson, Pima County Election Director, dated June 25,2008
laudiﬁg the efforts of the Democratic Party observers during the opening of the boxes pursﬁa_ut to
court order from our first lawsuit with these same parties.

“The fault was ﬁot that of Tron Mountain it was my offices. Kudds’ to Mickey

Duniho for discovering the miscue. With Mr. Duniho’s great assistance it was
discovered that 52 boxes from the 2006 election cycle remained to be pulled from

Tron Mountain and brought to the offices of the Pima County Election Department.”
All of the suggestions related to Ford calling éecurity or-throwing persons out of the room
1s propaganda. The real life track record of the serious patriotic observers of the Democratic Party

is one of helpful assistance.

VI.. PlaintifP’s Proposed Procedure

The Democratic Party has made specific proposals for copying, the most recent of which was

contained in aletter on January 12, 2010. (Exhibit G). That propesal is as follows:
The Democratic Party proposes the followmg procedures:
1. All boxes remain at Iron Mountain where they are currently under the legal control
' of the Pima County Treasurer

2. Tron Mountain provides the boxes at a room for that purpose at their facility.

3. Treasury office employees open the boxes and retrieve the poll tapes and vellow .

sheets.

4, Democratic Party observers (or any other observer) examine t‘hé originall and
' phbtograph the original if desired. .

5. Photocopies are made of each doéument at Iron Mountain for Democrgtic Party (or
anyone else).

6. -~ The documenté are replaced in the boxes where found. The boxes are resealed with
tape. Employees sign ACToss the tape and box. |

7. Stationary video in corner of room records process. DVD’s can be made for anyone.

17
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We will provide equipment.r
The Democratic Par-ty‘s proposal is quite simple yet provides for maximum security. It is
mMOore secure because the boxes and all contents remain at ﬂlB]I current safe storage 1:}1'e\710usl§r
selected byBethF ord and the Pima County Board of Supervisors. No orlgmal documents need leave
the premises. Iron Mountain has copying facilities as a part of thelr normal business. Beth Foxd
need not be personallj present. She has trusted employees and can direct others to open theboxes
and prodece the documents. The boxes are cardboard ones that are taped shut. A simple box

cutter, knife or sharp object can open the boxes and packing tepe can close them. Beth Ford was

_personally involved with the same procedure related to the “summary reports? lawsuit. Those boxes.

were sealed with paekjng tape and the persons sealing the boxes simply signed over the tape.

The entire e.xa.mmaﬁon and copying process should be complete within one moring or
afternoon. Exhibit A is believed to be the transmittal sheets for all of the RTA boses. The sheets
list 105 boxes. The sheets descnbe the contents of ﬂze boxes.

Three boxes are_descrlbed as confaining “official returns envelopes,” and a fourth box.
“official and early envelopes.” Plaintiff is not certain that those boxes contain the records we are
seeking but believes ﬂlat those four boxes Likely eonta.ih ali the records ﬂ_:LGY seek. |

Obviously, the defendant Beard of Supervisors knows the answer to their quesﬁon.' Michael
Duniho, one of plainﬁft’s observers, reports that he recalled that all of the poll tapes and yellow

sheets were in separate boxes during the 2006 general election opening of the boxes. Itislogical that

such may be the case since those records are contained in envelopes separate from the ballots when~

-l placed in the ballot bags:

Even if the records are in boxes with ballots they should be readily identifiable.
The plaintiff’s proposal is simple, secure and low cost. It meets all the requirements of a

rational retrieval of the documents.
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___Pima County: Agree .. Disagree

DISPUTED ISSUES:
Democratic Party’s Response to Beth Ford’s Suggested “Retrieval Process”

The following numbered suggestions are verbatim the suggestions of Beth Ford.

1. The process of retrieving the poll tapes and yellow sheets from the Ballot boxes
~+ (Document Retrieval Process™) Wlll take place at Iron Mountain, the location where
the Ballot boxes for the 2006 Special Election are _culrenﬂy stored.

Democratic Party: Agree X Disagree

Reason(s) for disagreement: a

2. One representative from each political party and: one representative from the Pima
County EIeCtlons Department shall bel permitted (but not required) to view the
Document Retrieval Process that talees place at Tron Mountain. Disagree.

Democratic Party: Agree+ Disagree X

Pima County: Agree Disagree

Reason(s) for disagreement: Two or three persons would be moi'e time efficient where one

examines the records, copies or pheto graphs if necessary and the other keeps track of the

process on a laptop spread sheet. The use of & leertable flat scanner would be helpful. The |

Democratic Party had two observers during the same process required by their prior lawsuit

and it worked quite-well.

3. -Any person viewing the Document Retrieval Process shall be i'eqliired o remain in-
a designated area no closer than five (3) feet- from the persons who are directly |- .
involved in the retrieval efforts.

Democratic Party: Agree Disagree X
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Reason(s) for disagreement: This requirement makes no sense. The persons who are

12
| - §39-121.01D (1) proirides that “any person may request to examine or be furnished copies, |

' thatTive video coverage of Ballots during an election is good public policy. AR.S. §16-621
 C. Pima County does video its ballot counting area continuously when ballots are present.

- Inthe board of supervisors suggested procedures in this case “@ Elections Department” they

_be]ow:

Pima County: Agree . Disagree

involved in the process must bring the documents to the observers. If she means no closer
than five feet from the “boxes” it would make more sense. Since we will not be searching
the hoxes they can be much further away. As for “persons,” there must be interaction

between observers and county treasurer employees for the process to proceed smoothly.

4, No photography or videotaping shall be permitted during the Document Retrieval

oo Process. i
Democratic Party: Agree | Disagree X
Pima Cbunty: Agree | Disagree

Reason(s) for disagreement: A “no photography” requirement is confrary to law. AR.S.

printouts or photographs of aﬁy public rec;ord...” The plaintiffis requesti’:ﬁg to “examine” the |

documents, to be “furnished copies™ and also photo graph the records as permitied by law.
Pima County has alerted the parties that the records rﬁay be faded and difficult to

copy. ‘That i1s one of the reasons why plaintiff wants the ability to photo graphAif necessaiy.
‘The “video” is of special interest. It is not required b'yllaw but it is something that. |

makes a Jot of sense to the plaintiff for the following reasons. Thele gislature has determined

suggested that the ballots should be continuously videoed whiie on site. The defendant
themselves referred to such video-covefage as “the standard procedure when ballots are in-

the building.” The County furthered described their suggested video coverage as quoted




“7. Video coverage for the duration of the presence of the retrieval materials in

the Technical Center will be captured from the Storage Vault and the

Cou.n’rmg Room Wﬂl be recorded Contcnts Wl]l be saved to DVD medla for

subsequent viewing by any party to the lawsmt fo]lovwng a commitment for
payment of copying costs.”
In fact, the county thought that such video recording was so important they wanted to ;:harge
the Democratic Party $3,200.00 for “video file conversion to DVD-64 hours @ $50.00" and

$3,075.84 for a “Sheriff’s Deputy-72 hoﬁs'x,$42.72" to watch the video feed. The

. ngqglaﬂp_ﬁmgwi,suoﬁcmgjhg&amgjﬁmismdadfls.emiaeio;:f_te,e_to_all_paﬂieﬁ._ancL
' observers

Rule 30 (A) (1) of the Rules of Civil Procedure provides that any deposmon may be video |

taped but that “ the notice shall state the technique for recording the depesition and the

protocols to be used for such recording, the identity of the person recording the deposition,

and the placement of camera(s)....” It is standard practice in litigation that the handling of

evidence or testing by experts is videotaped.

”T]‘Jeréforé, the video sﬁggeéiion of the Democratic Party is ‘bas':ed ﬁp'on tﬁoée three

“standards.” The standard practice of the election division as required by statute, the

. standard practice concerning depositions and the standard practice of expert or other

examination of key evidence in litigation. The existence of continued litigation as evidenced

by Judge Harrington’s Stay Order further afgues for the complete non-intrusive video

recordings as suggested by the plaintiff. This is not an exotic request. It is just good sense.

5. Iron Mountain personnel will bring the Ballot boxes from the Special Election to a
room at Iron Mountain in which each of the boxes will be opened_; one at a time.
Democratic I’arty:' Agree | Disagree _ X

Pima County: Agree - Disagree




I
o

Reason(s) for disagreement: The plaintiff believes that Iron Mountain stores the boxes on
péf]lets and prices their retrieval based on pallets, The suggestion that the boxes should be

brought into the room one box at a time will gwatly extend the time required to examine the

boxcs W]chh total 105. Smcc Iron Mountam moves boxes mechamcally they Imght be

required to retrieve a pallet, put it in a separate room, and then bring in one box a time.

Plaintiff suggests that four boxes initially should be examined with three most li.l.cely '
to contain all the records sought and no ballots. Iron Mountain “customer box numbers |
353469064, 353469065 and 353469066" were designated by Pima County’s Election

Division to contain “official returns envelopes.” We do notknow for sure be use_BethFcnd
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14

15
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21
2

has refused to look and the county has not disclosed thelr packmg procedur es.

6. Ford and one or two persons who will assist her (with such persons either being
current employees from her office or being persons qud hires to assist with this
particular process- see the Timing and Payment of Costs paiagraphs 5 8-64; below)

-will unseal each of the Ballot boxes and remove any yellow sheets and poll tapes

' rfromcachbox | D

Democratic Party Agree. X Disagree

* Pima County: Agree Disagree

Reason(s) for agreement: The Democratic Party had a good experience with Ms. Ford the
last time the boxes were opened and found her to be quite pleasant. We do not know why
she needs to be personally present but we would prefer her presence as loﬁg as she did not

claim to be unavailable because ofhér statutory responsibilities as Treasurer and thus delay

‘the prompt disclosure of the public records.

7. ‘The Document Retrieval Process will occur in a manner so as to attempt, to the

extent reasonably possible, not to disturb the order of the ballots, assuming that such




| Reason(s) for acrreement The Democratm Party beheves the ballots are generally in boxes

ballots are stacked and in some type of order.
Democratic Party: Agree X Disagree

Pima County Agree Dlsaf-rree

by precinct but otherw15e are not in any particular order. After all, they are simply used
ballots. We anticipate that they will be found on top of whatever else is in the boxes. This |
anticipation is based on informatl_on froln observers at tlle hand count in Maricopa County.
The intrusion of ballot boxes would only be necessary after the boxes Wit]:toul ballots are

examined. ' : S

10
11

12

14
15

16

17
18
19
20 |

21

22

24
23

26

Pima County: Agree Dlsagree

~ 9. Duingthe Decument Retrieval Process, no Ballots will be transferred from one box

‘Democratic Party: Agree X Disagree

8. During the Document Reirleval Processl,'no individual Ballots will be examined.

Democratic Party: Agree X Disagree _

Reason(s) for agreeinent: The Democmnc Party has no mterest in md1V1dual ballots.

There are tens of thousands of them and they are totally immaterial to this lawsuit.

to another box unless the original box containing the Ballots has been damaged to
such extent that it is no longer usable, in which case all Ballots from such ongmal
“box will be transferred to anew box and the new box will be appropnately marked.
Ballots transferred to & new box for this reason w1ll not be combined with Ballots

from any other box.

Pima County: Agree Disagree

Reason(s) for disagreement:

e
(W3]




‘Reason(s) for agreement: Qur observers expect to do the same. The Democratic Party has

10.  Any poll tapes and yellow sheets contained in a Ballot box will be inventoried by

Ford and her assistant(s) on form inventory sheets as they are removed from that

Ballot box.
Democratic Party: Agree_ X Disagree
Pima County: Agree - Disagree

a spreadsheet for that purpose. Either parties can use our spreadsheet or receive a copy later | |

from our observer.

18
19
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21

22

- 12.  After removal and inventory of the poll tapes and yellow sheets from a Ballot box,

~ Democratic Party: Agree Disagree . X

7 items in a secure setting. - Judge Harrngton’s order and the Libertarian Party interest as

should be retrieved, examined, copied, photographed if necessary and repiaced in the same

11.  Ford and her assistant(s) will also desi@ate on the form inventory sheets any Ballot-
‘. boxes that do nét contain poll tapes and/ of yellow sheets. )

Democratic Party: Agree X Disagfeé

Pima County: Agree___ - Disagrée

Reason(s) for agreement: We expcct to do the same, but only if the poll tapes and yellow

sheets are not in separate boxes.
the poll tapes and yellow sheets will be placed by Ford and her assistant(s) n
separate bankers boxes, never to be returﬁed to the Ballot boxes.

Pima Cnunfy: ~ Agree ' Disagree

Reason(s) for disagreement: This is a bad idea. The key issue here is to preserve those
plaintiff can best be accommodated by not altering the cont_é_nts of any box. The contents

boxes.




13.  Each Ballot box will be resealéd by Ford and her assistant after removal and

1
P inventory of any poll tapes and yellow sﬁests that were contained therein, and the.
3 Ballot boxes with the SpecialrElection ballots inside will be retmrned to storage at |
4._ ImnMoumam | L o T
< ]jemocraﬁc Party: Agree_'_ ~ Disagree _X_
6 Pima Cbunty: Agree - Disagree |
7 ‘ .Reason(s) for disagreement: The Democratic Party agrées to the re-sealing and reﬁn:n to
8 storage of all boxes at Iron Mountain but suggests that the same items should be returned to
9 the safr;e boxes. Ford’s plan results inthebox contents being ﬁlLeLc_diQLJlo_SLlfﬁfiignch_asgnJ_
10l It complicatés lc':hain of custody when such a complication benefits noone.
11 | .
lé 14.  Atthe ‘end of each day of the ﬁocumént Retrieval Process, the inventory sheets for
13 | the Ballot boxes opened that day wﬂl be photocopied under Ford’ s direction at Iron
14 - Mountain. 7 | .
15 Democratic Party: Agfee_“ Disagree X
7176 ' Pima County - Agrée__;___‘ ’ ﬁ'isagfeg L : |
17 " Reason(s) for disagreement: The copying should occm; throughout the day immediately
18 “following the retrieval of the records from each box.
19 .
20 15. One cbpy of the inventory she_ets for the Ballot boxes opened that day will be given
21 1o each representative in attendance at ﬂle Docurﬁent Retrieval Process. | |
22' Democratic Party: Agree_;}é; | ‘Disagree
.23 Pima Count}'f: Agree | Disagree
24 Reason(s) for agr'ecmeht: However the inventory is catalogued each observer or party |
5 Should have equal information. The plaintiff disagrt’aes'with this suggestion as part df the
26 plan to place the docmnenfs at an off-site locatioﬁ. For on-site lerpéses each observer

25




should have equal information.

1
2
3 16.  Inaddition,a copy ofthe mventory sheets will be place,d in each of The bankers boxes
‘ 4 | into W]llch on that day, poll tapes and yellow sheets were piaced
5 Democratic Party: Agree Disagree X
6 Pima County Agree | - Disagree '
vi Reason(s) for disagreement: T]llS process pre-supposes the permanent removal of the
Q .documents from their original boxes. Therefore, the Democratic Party opposes this entire
9 process. | | | |
10 : o
11 17.  The origiﬁal of the inventory sheets shé]l be retained by Ford.
12 Democratic Party: Agree - Disagree __ X
13 Pima County: | Agree - Disagree
14 | Reason(s) for disagreement: For the same reason previously stated. Plainfiffs objection
15 is not to her retention of an original inventory but to the procesls where th;‘ inventoryabﬂ_é_ ,
16 is created and documents copied on a later '&a.te'. |
17 , _ : S
18 18, At the end of each day of the Document Retrieval Process, the bankers boxes‘
19 " containing the poll tapes, vellow sheets and inventory sheets will be taped shut,
20 -appropriately marked, aﬁd transported by, Ford to the vault that is in Ford’s office.
21 | | |
29 Demoéraﬁc Party: -Agree_u__ | Disagree X
23 Pima County: Agree  Disagree
24 Reason(s) for disagreement: This idea would dramatically alter the sécuﬁ‘qr of the.
5 documents in a very negative way. The boxes are currently protected from destruction
26 because of allegations in court that the RTA Waﬁ cfiminally rigged. It would be folly to

26
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permit potential evidence to leave the security of its present storage.
Furthermore, the defendant Pima County Board of Supervisors and the suspects in
the criminal alle ganous hasa speelﬁe and dramatle ]:ustory of v1olatu1g secure court ordered

procedures When related to elee’don materzals In the database lawsmt Demo cratic Pm v

of Pima Countyv. Pima C‘ounﬂrBoard ofSupervisors, Cause No. C20 072073, computer hard

drive copies of the database were placed in the Pima County Superior Court Clerk’s Vault

- with an 81/2" X 11" court order taped to the top of an 81/2" X 11" box requiring that the box

could only be accessed by both parties at the same time with a specific court order. Indirect |

violation of that court order John Moffatt, deferidant’s witness in this case, walked into the
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clerk’s office with no notice to the Democratic Party and was given the entire box with no.
court order shown and without even being required to sign a receipt. (S ee Exhibit E, point |
8) With a specific history of such brazen conduct in clear violation of the court’s order and

the security of this court’s vault, the Democratic Party is not comforted that Beth Ford wants

1o take key records back to her office before copies have been made. Those documents |

-should remain where they were found.

19. No special security persoﬁne] \v\zillbe utilized durilig the Document Retn'.eval Process
(apart from the security that is normaliy present at Tron Mountain).

Democratic Party: - Agree X Disagree

Pima County: Agree ]jisavree

Reason(s) for aoreement Experience has shown that none is neeessed'y f01 observers

appointed by polmcal parties.

20. | Any disruptive eonduet by a person viewing the Document Retrievai Process'will
. result in the process being terminated if the offending person does not leave the

premises immediately when asked to do so by Ford.

27




Democratic Party:  Agree_ X Disagree _

1
9 Pima County: Agree Disagree _
7 Reason(s) for acrreement This issue is another argument in favor of video recmdmg Just
4 wh.ke “fences malce good nelghbors Vldco recordmg makes people more pohte B
> .
6 21. Tnaddition, in Ford’s discretion, security personnel can be called by Fordifa person
7 _engages in disruptive conduct. | |
] ‘Democratic Party: Agrée%X__ . Disagree 3
9 Pima County: Agree Disagree
10 Reason(s) for disagreement: This statement is an obvious truth. The issué of interest is
11 “why™ it is stated. The Democratic Party lin Pima County has been here Siﬁce before
12 statehood. The purpose seei:ns to be oneof suggesting a poslsibﬂity when the known histc.)ry‘
13 - is the oppoSite. .
14 |
15 22.  Unless a specific date is set for the commencement of the Document Retﬁcval
EA brosess by cotit rder, Ford shall establish te date on which the process shall begiz, |
17 | wiﬁn the limits of the Timiﬁg and Payment of Costs paragraphs 58—64, below.
18 " Democratic Party: Agree_ Disagree X |
'19_ Pima County Agree_ Disagree |
.90 Reason(s) for dlsagreement This matter has dragged on long cnough The 1aw requires
21 _ prompt” and Ford’s suggestions and conduct demonstrates that she does not u11dersta11d
| 22 prompt. o
2 |
24 23..  Ford will give not less than ﬁfteenr(15) calendar days notice to the political parties |
25 and the Pima Couﬁty Eleéﬁons Department of the day that the bocumént Retrieval
26 Process will begin. |




1 Democratic Party: Agree_ Disagree __ X =
2 Pima County: Agree Disagree -
3 Reason(s) for dlsavreement The court should set a date It should gccur as soon as
4 Lfeasﬂjle . . o . - _
5
6 24,  Ifthe Documcnt Retrieval Process takes more than one day, Ford will designate the .
7 next date on which the process will continue, which date will dcpend upon her
g il availability and ﬂ1at of her assistant(s) but which shall be within the limits of the
9 Timing and Pavﬁlant of Costs paragraphs 58-64, below. |
10 Democratic Party: Agree. - ‘Dis:agree-__'_X-____
11 Pima County: Agree ' Disagrec
12 Reason(s) for disagreement: The retrieval process should proceed on successive days if
13 possible so that it may be promptly completed. Plajntiff thinks there is no reason it can not
14 all be éomplcted in one day. |
15
16 1 25, Ford will determine the duration of the dociument retrieval efforts on any particular |
17 ay. | | |
1'8 ‘ Democratic Party: Agfee___ " Disagree X
19 Pima County: Agree Disagree _
20 Reason(s) for dlsagreement The plaintiff 1ecommends that the court set the times. The |
21 entire package of Ford’s suggestlons demonstrates that she is “stalhng ‘and that specificity
29 . is required. |
23 _
24 26. - Ford will direct this Document Retrieval Process and ‘make all deciéions on any
| 5 ‘questions or issues that arise during such process. |
| 26 Democratic Party:  Agree X_ Disagree

29




Pima County: Agree Disagree

1
) Reason(s) for disagreement: As 1ong as Ford complies with the court order and her legal
3 respons1bﬂmes she may make any d60151011 consistent Wlth her role as lecral custodian.
4
5 27.  The photocopying of the poll tapes and yellow sheets (Photocopying Process™) will
6 7 take place on e date or dates following the Document Retrieval Process and at a place
7 other than Iron Mountain. o | |
'8 Democratic Party: Agree Disagree X =
9 Pima Countv:' Agree Disagree —
ld Reason(s) for disagreement: i is part of fron Mountain’s normal business to provide -
1 copying facilities. On site cop}dng‘ is quick and cheap. The plaintiff could easily provide a
12 “ flat plate scanner, if necessary. There .EIIS multiple on-site methods for eopying. An
13 interesﬁng aspect of ﬂ]lS entirely umieeessary and insecure'proposal, as well as others, isthe |
14 obvious desne to get the documents to another Jocation for delayed copymg |
| 15 | Itis apparent that Beth Ford’s suggestions are reflections of the desire of the election
1 6 "d1v1310n to get the documents td another location for reasons unlmown M. Yord earlier
17 sought to delay this case for an additional six months in order to address with expert
i8 "testlmony the “issue” of whether the poll tapes were “functional eqmvalents of ballots.”
19 Later, Ford explained that her rais'mg of that defense was based on Pima County’s desire and
0 not her own desire to make that defense. Ford claimed ber pled defense was “‘based upon the |
21 misunderstanding of Ford®s counsel that Pima County intended to argue that the 2006 special
22 electilon ‘poll tape’ was exempf from the disclosure recidirements of the public records
73 siatutes because they are or eould be the functional equivalent of ballots.” (Footnoie 4, page.
24 6 of Ford’s Response to Plaintiffs Renewed Application For Order to Show Cause dated
Y January 12, 2010), | | |
26 In other words and in plain ]:nghsh Ford claims she only raised that defense because




she thought Pima County wanted her to. The same motive may be involved with her desire

1
) to remove recards from Iron Mountain for copying at another location on anather day. Itis
3 clear however, that every effort must be made to make sure that Pima County election
4 d1v1310n personnel have no opportumty for ACCess to any of these orlgmal documents
5 In a memorandum dated May 18, 2007, Pima County Admimstrator C.H.
€ Huckelberry requested that Iron Mountain be instructed not to permit any access.by any
7 election division person, or even Mr. Huckleberry himself, to the RTA election materials.
g See Exhibit H, attached.
9- May 18, 2007
From: C.H. Huckleberry, County Administrator
10 To: Brad Nelson, Elections Director
1 In .:'addmon we need to protect, secure and seal any mformatmn related to
Division of Elections actions regarding not only November 2006 election, but
12 also the May 2006 RTA election. Even though the balots/returns for the
RTA election are eligible for destruction pursuant to A.R.S. 16-624, please
13 ensure that all ballot and election returns for this election now stored at our
contract records management facility are retained, with specific instructions
14 not to destroy these documents. Further, since the allegations are against an
official of the Division of Elections, it would be appropriate to ensure that
15 there are very specific mstructions approved by the County Attorney to the’
o ~_contract records management firm. that D1V151011 of Electlons personnelz‘ -
16 ' including vou as the Director, and myself as vour immediate supervisor, are |
not pranted any independent access to said records without independent
17 oversight and supervision. This will ensure that County Administration and
- the Division of Elections cannot be accused of baving independent access to
18 the ballots and altering same. (Emphasis added)
19 ) o
Almost three weeks after that memorandum the Pima County Attorney filed
20 . - SR
pleadingsin this court stating that “any attempt by counsel for either side to'elicit testimony
21 L . . :
from anybody involved with the Pima County’s Division of Election or the Pima County
22 T . , ' o :
computer system runs a significant risk of impacting that witness’s constitutional rights and
_ 7 eliciting an assertion of the Fifth-Amendment privilege.” (Emphasis m original). The
24 : . ,
astonishing pleading by the County Attorney that they could not speak to anyone in the
election division about the RTA without “a significant risk impacting that” person’s Fifth
26 |

Amendment rights is a statement without known precedent in this nation. (_Exhibit I




Mom:ltam recelved such county attomey approved mstructlons ﬁom Brad Nclson as

 Plaintiff’s security concerns are the same as County Administrator Huckleberry.
Under no circumstance should the Division of Election Personnel or any county personnel |

touch the stored boxes without “mdependcnt overs1g]1t and superv151on » Presumably Iron
Huckleberry requested. Ftis noteworthy, however, that Beth Ford, the actual legal custodian,
was outside the loop'a.nd ignorcd by Huckelberry and the County Attorney. She was not

asked to give instructions concerning records in her exclusive legal control.

28. One representative form each political party and one representative from the Pima
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~ 29.  "Nophotocopying or video taping shall be permitted during the Photocopying Process.

'lea County: = Agree _ Disagree :

‘Reason(s) for dlsaoreement Plaintiffhas prev1ou51y addressed this point. The photography

- some of the documents may be faint and difficult to copy. Photography or digital scanning

County Elections Department shall be pérmitted (but not required) to view-the

Photocopying Process.
Democratic Party: Agree . Disagree X
Pima County: . Agree_ Dlsagree :

Reas on(s) for disagreemeni: The Democratic Party had two obscrvers at the earlier retneval |

and copymg and it worked well. There is plenty of space at Iron Mountam s0 space is not

aproblem. The plaintiff recommends two persons for its observation and examination team, |

which would make the process more efficient.

Democratic Party:  Agree Disagree X

that may be reqmred is for the documenits themselves if desired. The county has noted that

could assist in those instances. The suggested videotaping is more akinto security cameras

at stores and is not designed for close ups or head shots.

L)
L]
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. i 30.  Any person viewing the Photocopying Process shall remain in a designated area no
2 closer than 5 feet from the persons who are-actually making the photocopies.
3 Democratic Party: Agree Disagree X
. Pima County:  Agree_ Disagree___
5 Reason(s) for disagreement: This suggestion makes no sense. The Plaintiff is permitted
6 | by law to examine the original docurnents and has requested to do so. There is no reason for
7 this requiremeﬁt. ‘We assume, hoﬁvever, that the copying is likelyto take place wherévér Iron
8 Mountain keeps their machine. We are not requesting to run their machine. The Jaw permits
0 us to egamine the ori,q;inal, receive a dopy and to take photographs of the documents if we
10 desire. Those ﬁghts are the ones we wish to exercise..
11 ‘
12 31, Ford and one or two pcrsons who will assist her (Wiﬂl such persons eiﬂler_ being
13 | current employees from herl office.or being persons Ford hires to assist with this
14 .particular procesé~ see the Timing and Payment of Costs paragraphs 58-64, beiow)
15 will remove the bankers boxes cqnta_ining the poll tapes, yelléw sheets and
6  invemtories from ihe vaillt in her 6ffice and will unseal the bankers boxes n order |
i7 that the poll tapes-and yellow sheets can be photocopied.
18 ' Demoératic Party: Agree i)isagree ____X_
19 Piﬁxa‘ County: Agrée__ ~ Disagree
90 Reason(é) fdr diSagr;ement: The piaintiff strongly re-asserts its objection to rémbval ofthe
1 : d(.)cuments from iron Mountain and copying at the Treasurer’s office.
2. | |
23.. ' 32.  Ford’s assistants, under Ford’s supervision, will make (or will make arrangements
i 24 for) 0.116 sét of photocopies: of the poll tapes énd vellow sheets for each
93 'per5011/politiba1 party that requests and pays for a coﬁy, a copy will be rlateﬁned by
26 Ford, and a COpy will be made for the Pima County Election Department.

Democratic Party: Agree X Disagree




Pima County: Agree Disagree

1
9 Reason(s) for agreement: Plaintiff agrees with this suggestion sao long as the copies are
3 made at Iron Mountain. Some of the po]_l tapes and yellow sheets will need to be copied on
| 4 —- | both suies 1f the electlon ofﬁmals wrote comments or mgned the back 31de of The documents v
5 One of the reasons plamtlff WlShCS to examine the origmals isto check for any wrltmg onthe |
6 back side of documents.
g 33.  After being photocopied, the poll tapes and yellow sheets will be returned by Ford '
9 and her aséistaﬁt(s) 1o ﬂne same bankers box from which they were taken. '
10 Democratic Party:. Agree = Disagree ~ X |
| 11 | Pima County: Agree Disagree
: _12 Reason(s) for disagreement: The documents should not be in Ford’s‘ office or anywhere
13 outside of their current secure sforagé. |
14
15 34. The bankers boxes containing the poll tapes and yellow sheets that were copmd will
6l *“be taped shut, appropriately matked, and ‘fransported by Ford.and’ her as 51stant(s)
17 Democratic Party: Agree Disagree  X__
-18 Pima County: =~  Agree Disagree
19 Reason(s) for disagréement: The documents should not be in Ford*s-office.
20 | _ _
21 35.  No special security persdimel will be-utilized during the Photocopying Process.
7 Democratic Party: Agx;ee_X_;_ D_isagfee o ‘
723 Pima County: Agree ~ Disagree
) 4. | Reasoﬁts) for agreement: As long as thé copying is conducted at Tron Mountain.
25 | ‘
26 36.  Any disruptive conduct by a person viewing thé Photocopying Pfocess would result

in the process being terminated if the offending person does not leave the premises
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immediately when asked to do so by Ford.
Democratic Party: Agree__X_ Disagree

Pima County Agree Disagree

Reason(s) for aoreement Ford 1s the custodlan Thls prov1smn ﬁJIthel argues for v1deo

recording. Ford can confirm that there were no problems last time and no dlsrupnons are |
anticipated this time. The Democratic Party uses competent observers. - The last opening of
the boxes pfoved their competence exceeded that of the election staff since they correctly

determined some 52 boxes were missing when the election director, after consultation with

O
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his staff insisted that all of the boxes had been produced. (See Exhibit E and F). The

missing 52 boxes was a huge error that Brad Nelson, Pm:La County’s Election Director, |
conceded was his office’s fault. The plamtrﬁf has proven repeatedly its interest in electlon

integrity and improving security.

37 In addition, at Ford’s discretion, eecurity personnel can be called by Ford if a person.

engages in disruptive conduct.

‘Democratic Party: Agree X_  Disagree

Pima County: Agree Disagree

Reason(s) for disagreement:

38.  Assuming that receipt of payment for the cost of the photocopies has .élreedy been

' received by Ford, the photocopies will be immediately provided to those persons who

had requested them.
Democratic Party: Agree X Disagree
Pima County: Agree Disagree

Reason(s) for agreement: The plaintiff can provide Ford or Iron Mountain with funds in

advance or bring rolls of quarters, whichever Ford prefels A check at the conclizsion makes

more sense and is the normal procedure related to paymeni for pubhc records. However, if
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Ford wants funds in advance or on deposit the plaintiff has no objection.

1 1
2
3 39. Unless a specrﬁc date is set for the commencement of the Photocopymg Process by
"4 | court order Pord sha]l estab]rsh the date on Whrch the process shaJl begm, Wrthm the 1
5 limits of the Timing and Payment of Costs paragraphs 58-64, below.
6 D'emo cratic Party: - Agree__%_ - Disagree __X_
7 Pima County: R Agree | Disagree
gl Reason(s) for disagreement: Ford suggests that she will “commence” the retrieval process
_é sometime during‘rhe second week in June 2010 and proceed thereaftcr at her pabe with the
10 plaintiff paying for her employees wages to locate the records. The law requires “prompt”
11 \ and does not reqlrire' for the plaintiff to pay ber omployees wages. Sec Phoenix New Times
12 LLC v Arpaio, 217 Ariz. 533, 177 _3d 275.
13 _
14 40-. Ford will gi\re not less than seven (7) calendar days notice to the.po]itical parties and
15 the Pima County Elections Department of the date,‘time and place when and where
el e Phciosnyny Provess Wil commeace. 7
| 1'7 Democratic Partjr: . Agree_ Disagree _X_
18 Pima Cmmty Agree Disagree
19 ‘Reason(s) for dlsagreement The photography should occur at Iron Mountam at the time
20 the boxes are opened. The plaintiff predicts that everything can be completed in one mornmg
Zi or afternoon. |
22 ‘
7 : .41. Ford will direct the Photocopying Process and rnalce‘ all deoisions on any questions
94 or issues that arise during such process.
95 , Dembcrario Party: Agree_;X_ Disagree
2% Pinra County: Agree Disagree

Reason(s) for agreement: As long as Ford follows the court’s order and Arizona law we do
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not object to her making ali those decisions. ‘In fact, we assert that she, as the legal

1
?) custodian, is the person who should make any decisions not covered by the court’s order.
| Document Examination Process
5
6 42. | Tﬁé process of reexamining 1.the poll- tapes and yellow sheets that were retrieved from
7 the Ballot boxes during the Document Retrieval Process and, if desired, compariné
2 them to the photocopies made and provided as part of the Photocopjing Process
_g (“Dbcﬂment Examination Process™ will occ;ur in the Treasurer’s. Office, the
10 ‘conferenc(e-room of Ford’s legal coujnsel,-or any other reasonably suitable location
:11 | - chosen by Ford,
12 Democraﬁc Party: Agree-._ Disagree X
13 Pmla County: Agree Disagree .
14 ' Reason(s) for disagreement: Those documents should not lcave Iron Mountam orthe boxes
15 where they were found. That s the “suitable location” and not alaw office or other place she
b chooses
17 _ _
18 43,  Photocopy andvideotaping of the Document Bxamination Process shall be p.cm:litted,
19 inchuding photography and/or v1deoiapmg of the retrieved poll tapes and/or yellow.
R 20 - sheets from Whlch the photocoplcs were made prov1ded that such photo graph and
71 videotaping does not disturb the orderly manner in which the documents are to be
29 examined and 'retumed.-fo the same bankers boxés from which they came. |
73 Demdgratic Party: Agree X - Disagreé _X_ |
24 Pima County: Agree | _ Diéagl‘ee
95 . Reasbn(s) for disagreement: | Fora and the Dcch;atic; Party are m agreement that
26 _ photography of the documents is proper and Ford approves video tapi1-1g of the boxes being

opened and the documents being retrieved. Such videotaping actﬁa.lly ensures a complete
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chain of custody procesé. That is why the plaintiff has suggested such protection. Our

1
y) objection to the “banlkers boxes™ and removal of the documents has previously been stated.
3 There1s 1o logical reason why Ford would propose video taping ofher banker’s box scheme
4 | | and notthcwdeo tapmg of the bo:»rclers&’l:ﬁcn-:‘ls‘elﬁes.wﬁeﬁ:ﬂm dd.cﬁfﬁén‘t;é.r—e retrleved o
5 .
6 44, Ford and one or two persons who will agsist her (with such persons either being
7 current émplo_yees from her office or being i)Cl‘SO]lS Ford hires to assist with this
g particular process- see the Tifning and Payment of Costs paragraphs 58—64, below)
g will arrange to move the bankers boxes containing the yellow sheets, ﬁoll tapes and
10 inventory sheets from the vault in Ford’s office to the location chosen by Ford, where
11 the pefsons who obtained copies can inspect the yellow she:éts and poll tapcé and _
1é compare ﬂiei_r copies to the documents that were retrieved from the:Ballot boxes.
13 ‘Democratic Pafty: Agfee__ . Disagree_ X
14 Pima County: o Agree; - Disagree
135 ‘- Reason(s) for disagreement: Copies should be made at Iron Mountain. Inspection of the
16 “otipinals should be made at Tron Motntain. The boxes must remain at Tron Movitain by |
17 pripr court order and the COnte-:ﬁts of those boxes should remain intact.
18
19 45.  Ford and her assistant(s) will unseal and open the bankers boxes containing the poll
20 ' tapes, yellow shéets and inventories at the location at which the Document.
71 Examination Process is to .occur |
79 | Democratic Party: | Agree% ‘ Disagree _ X
| 73 Pima County: ~ Agree_ =~ Diségree '
24 Reason(s) for disagreement: The “b;u;kers boxes” plan is ﬁaqglﬁ with pfob1ems. The
72 5 documents sh‘ou_ld‘ be examined at ﬁqn Mountain and remain in the boxes ‘Where f(')und..
26

46,  The Document Examination Process will occur in a reasonable and orderly manner,




as directed by Ford, and in such a manner so as o enable Ford and her assistant(s) to

1
7 return the yellow sheets and poll tapes to the particula: bankers box in which they
| 3 had bcen placed fo]lowmg the Document Retrleval and Photocopymg Processes.
4 Democratlc Party Agree Dlsagree } X___
5 Pima County: ‘ Agree__; Disagree
6 Reason(s) for disagreement: Baéed on previdusly e}ipresscd reasons any removal of those
7 records is a very bad idea.
8 .
9 47.  No special security personnel will be utilized duﬁng the Document Examination
10 Process. | | _
11 Democratic Party: Agree_;ﬁ Disagree X
12 Pima County: Agree%__ 'Disagree'
13 -Reasoﬁ(s) for disagreement: Plaintiff has suggested a security video camera system.
14 Otherwise, no special security Would‘be required. The documents to be examined were
15 created and signed bypoliﬁcal party observers atthe precinéts. Plﬁintiﬁ‘ 5 observers are quite
16 it | 'faamar@ﬁmmese routine public records.” It is certainly true '{hat”slik;'ci’al"éééﬁﬁ%ﬁ%'ﬁéts{ciﬁnéi“ o
17 | is not réquiréd. |
18 ) . o
_19 48.  Anydisruptive conduct or conduct that interferes with those procedures adopted by
20 Ford to ensure a reasoriable aﬁd orderly examination of the documents by a persoﬁ
21 ‘attending or involved in the Docﬁment Examination_ froc;ess will result inthe pfocess
99 ﬁcing terminated if the offending pafson does not leave ﬂ1e .premise's immediately
73 'thn asked to do so by Ford. | |
4 Democrat.i(‘:‘ Party: -Agree  X_ Disagree _ X
5 fima County: Agree_ Disagree
| 26- 'Reason(s) for dlsavreement ‘The plaintiff suggests that the procedures should be in the

court order and thai a video security system be utilized. Ford can deal with * d1srup11\fe
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conduct that interferes with those procedures,” by requesting the person o leave. Her

1
2 authority extends to all persons present including the board of supervisor observer or other.
3 political party observers.
5 49.  Tnaddition, at Ford’s discretion; security personnel can bé called by Fordifa pérsbn
6 violates the requj;ced procedures or engages in disruptive conduct.
7 Democratic Party: Agree___X__ ~ Disagree | '
g Pima County: Agree_ Disagfee
0 Reason(s) fpr disagreement:
10
11 | 50. Aftér the document Examination Process is completed, Ford and her assistant(é) will
12 ‘reseal, appropriately mark, and‘retum th_e bankers boxes with the poll tapes, yellow
13 sheefs and inventory sheets to the vault in Ford’s office.
| 14 Demoﬁratic Parfy.: Agree_;__ Disagree X
15 Pima County: Agree___ Disagree |
TS Reason(e) for disagreement: ATl records should remiain at Tron Mounitain. e
17
18 51.  Unless a specific date is Set for the commencement of the Document Exammatlon
N 19 Process by court order, Ford shall establish the date on W]ILG]J the process sha]l
20 ‘begin, within the limits of the Timing and Payment of Costs parag;raphg 58-64,
21 below.r
29 Democratic Party: Agfee_;_ Disagree X
773 Pima Counfy: Agree Disagree
24 || Reason(s) for disagreement: The court éilould set,a: daie.
25 _ | _
2% 52.  Ford will give not less than seven (7) (_:alenda:r days notice to the pdlitical parties and

the Pima County Elections Department of the date, time and place when and where
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the Document Examination will commence.

1
2 Democratic Party: Agree;; Disagree X
k! Pnna County: Agree - Disagree
| 4 A Reason(s) for dlsacrreement The court should set a date The plamt1ff assumes such a date ;
5 will be set with adequate notice to the part1es and after recewmg Ford’s mput
6 , | _
7 53. - Ford will direct the Docm:ﬁent Examjnaﬁon Process and malke all decisim_:s on any
Q questions or issues that arise during such process.
9 Democfaﬁc Party: Agree X Disagree _
10 Pima County: | Agree Disagree
11; Reason(s) for agréemenf: Consistent with the law and the court’s order Ford retains the
12 responsibi]ities of a legal custodian. |
13
14 Destruction of Documents
15 | ‘ . ‘
el 54T The refrieved yellow sheets and poll tapes removed frori the Baliot boxes will be |
17 destroyed sm (6) monﬂls after the completion of the Document Examjnaﬁon Process
18 unless a court order to the contrary is issued prior to such destruction (“Document
_ 15 Destruction Process™) |
20 Derhdéraﬁc Party: Agree - Disagree X
21 Pima County: Asree_ ‘Disawree
29 Reason(s) for dlsatrreement Once all lawsuats and mvest1ga110ns are completed Ford may
23 destroy the documents pursuant to 1aw.
24
95 55+ Ford and one or two persons who will assist ber (with such persons either being |
2% current employees from her office or being persons Ford hires to assist with this

particular process- see the Timing and Payment of Costs paragraphs 58-64, below)
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- will accomplish the document destruction.

1
) Democratic Party: Agree Disagree X
3 Pima County: Agree_ ~ Disagree
N 4 ” Reason(s)for dlsagreement Thelawsagamstdcstmctlon of pubhc 1ecordsapphesto
5 everyénc who particiijates. | | | |
6 .
7 56.  No notice will be given to other c':'o.ncemjng the Document Destruction Process, and
8 : 1o thifd parties will have the right to view such process. |
0. Democratic Pa@: Agree ' Disagree X
10 Pima County: Agree . Disagree
11 Reasoﬁ(s) for disagreemenf: See above. ‘ ‘
12 -
13 57.  Ford will direct the Document Destruction Process and will make all l’decisions on |
ul any qﬁes*tions or issues that arise during the process. |
15‘. Demoéraﬁc Parfy: Agree_ | Disagree _ X_ =
16l 7 PimaCounty: © Agree """ Disagree '
17 Reason(s) for disagree'me.nt: See above.
18 |
10 Timing and Pavment of Costs
21 58.  Duc to the current volume of workload at the Pima County Treasurer’s Office, the
29 Document Retrieval Process will commence ona date selebted by Ford between June
23 ' - 11, 2010, and June 1_8, .2010, unless the court otherwise orders a specific _ '
24 ‘ cmn_meﬁcement date for suéh PTOCESS. o
95, Democratic Party: Agreeﬂ% Disagree _X__
26 Pima County: Agree Disz;gree ‘

Reason(s) for disagreement: The law requires “prompt.” “As of February 8, 2010 it has

42




been 494 days since the original October 2, 2008 written request. It is another 123 days to

Tune 11, 2010. Therefor, Ford suggests that the plaintiff wait 617 days for the process 1o

ftbegin.Bl

" The court in Phoenix New Times. L.L.C. v Arpaio (App. Div 1 2008), 217 Ariz. 533, .

538, 177 P.3d 275, 280 noted that they had “previously defined “prompt” in this context as

“quick-to act” or producing the requested records ‘without delay.” West Valley View. Inc. V.
Maricopa County Sheriff’s Office, 216 Ariz. 225,230,165P.3d 203,208 (app. 2007) quoting
Webster’s New World Dictionary 1137 (24 ed. 1980). '

The court in Phoenix New Times case examined specific requests that had been made by the
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Phoenix New Times and found.thét’various response delays of 41 days, 49 days, 77 days, 108 |- '
days, and 143 days were all too long and constitlited a wrongful denial as a matter of law.
The court clearly needs to enter an arder that prbmpﬂy permits the plajji’riff to examine and -

receive copies of the records to which it is entitled.

59. The photocopyiﬁg Process and the Document Examination Process will also be

' Democratic Paf.ty: Agree -~ Disagree X

Pinia County: Agree _ Disagree

R_eason(s) for disagreement: See prior response.

60. - If the Document Retrieval Pfocess, Photoéopying Process and Document
_Examination Proceés occur on or before June 1 1,2010, employees from Ford’s office
will be available té assist Ford, and no charge will be imposed on the Democratic
Party for sucil assistance. | |

Democratic.P'arty: .‘A_gree__.____ Disagree X

Pima Couufy: Agree Diségree

Reason(s) for disagreement: There should be no bh'arge at‘a1;1y time for Ford’s employees
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to retrieve the records. Arizona lawis clear on this point. Ford should be quite familiar with
the public records laws and the fact that her office does not charge any person who requests -

records from her office for non-commercial purposes the salaries of her employees. The

 same rules apply to plaintiffs request.

61.  If the Document Retrieval Process, Photocopying Process and/or Document
Examination Process are mandated to occur prior to June 11, 2010, then Ford will
need to hire persons to provide assistance with such processes and the Democratic

Party will be required to pay the employment costs of such persons.

15

17
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22

Democratic Party: - Agree = _ L Disagree _ X

Pima County: ~ Agree_ Disagree

Reason(s) for disagreement: Ford is not permitted to charge her employmenf costs to the
plainﬁﬁ. The legislature has already made this public policy decision. She cannot chose her

personal public policy. She must follow the law.

62 “The folloving costs should be imposed tipon the Democratic Party fn relation to |

compliance with its public records request:

« " Tees required to be paid to Iron Mountain to retrieve the Ballot hoxes and return them

to storage after the yellow sheets and poll tapes are removed, if and to the extent any

such fees are required by Iron Mountain.

. Fees required to be paid to Iron Mountain for use of conference area(s) needéd forthe -

-Dbcument“ Retrieval Process, if and to fhe extent any such fees are required by Tron
Mountam. . | |

. Monies required to be paid to Iron Moumtain for photocopies of the inventorj sheets
to be made on the date(s) of tﬁe Document Retrieval Process.

. _ Reasonablé photbcopying lcosts for photdcopies of the yellow.sheets. and poll ;tapes
(except photocopy costs.'requiferd Becausé a représentative from another political- | -
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party or third party also requests a copy of such documents).

. Monies that are paid to persons who would assist Ford with the Document Retrieval,
_Photcccpyihg -and Document Examination Processes ]_f and to the extent such
rocesses are required fo take place prior to June 11,2010 ’

Democratic Pafty: - Agree . Disagree X |

Pima County: Agree Disagree _

‘ Reascn(s) for disagreement: It was Ford’s choice to place the boxes at Iron Mountain. It

was Ford’s choice to accept boxes when she did not know the contents or to not mqmre

whether pubh_c records in addition to ballots were in the boxes. Having placed the boxes at
]Icn Mountzin she is prohibited from requiring the plaintiff to pay for those retrieval costs.
The expenses to her office of opening the boxes at Iron Mountain is far less than at any other
location because the removal and transportation of the boxes from that facility carries a per
box cherge and another per box charge for retum. The cheapest cost ‘option 18 to examine
the documents on premises. | | |

The plaintiff agrees that it will pay photocopying charges to Iron Mcuntain'or Pima

" County for its copies. Plaintiff believes the room “Chargs i Tron Fovntain'is $100, bt |

whatever 15 charged is an expense that the legislature has determined should not be
chargeable as part of a non—commermal public records request

Salanes of Ford and her employees may not be charged to Plamtlff by law.

63. An estimate of the above costs of the Document Retrieval, Photocopying and
Document Examination Processes (except the photoccpy costs Tesulting from a
request for copies being made by another politichl party or other third party) will be
‘required to be paid in advance by the Democratic Party. | |
Demccljatic Party: -Agrce+ Disagree _X_

Pima County: Agree Disagree

~ Reason(s) for disagreement: The plahltiff does not égree to paying the unlawfil “above
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1 costs” in advance. The plaintiff is agreeable to paying all lawful charges either in advance
9 or more appropriately when incurred as the number of copies is notknown. If the copies .
3 were to cost 25 cents each the plamtrﬁf anhclpates expenscs of no more than $275.00
4 | The plamtlff Was not charged for copws n 1ts pnor lawsmt w1th thcse two partles and 1
5 suspects that ﬂ]lS lawsuit is not reale about whether the Dcmocratlc Party 18 good for the
5 $275.00. Nonetht_aless, the plaintiff agrees to provide Ford with the copy funds in advance.
7 , :
R 64.  Anyperson or party requesting photocbpics of the poll tapes and yellow sheets (other
9 ' thanthe Pima Céunty Elections Department) shall be requ:ired to pay, in advance the
10 ~ cost of such copies. | | |
11 Democratic Party: Agree_ " Disagree _X_
12 Pima County: Agree : Di_sagree___
i3 Reason(s) for disagreement: Public Record requests are routine and it is also routine that
14 the copies are counted and the requestor pays the total. Payment in advance is a radical departure
15 | from standard proéedure. The plaintiff is ceﬁahﬂy willing to do so if the Court or F;)Id wishes to
i, and he apparently docs so the plamhffwﬂlarrangcfor e finds tn advance i whatever |
17 fon:ﬁ she believes is most secure. | |
18 | : ‘
19 DATED tis @){hy of February, 2010,
20 | RISNER & GRAHAM
21 %Mi O SN
7 Tiam J. Rispef, Esq -
: ~ Attorneys for Plaintiff :
23
24. Co ieS of the foregoing mailed this
day of January, 2010, to:
2 Romna L. Fiél(bohm
Slosser, Hudgins, Struse and Freund P.L.C.

26

| 6750 North Oracle Road

Tucson, AZ 8§5704-5618
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Attorney for Defendant Pima County Board of Supervisors

John Richardson
DeCONCINI McDONALD YETWIN & LACY, P.C.
2525 E. Broadway Blvd., #200

|- Tucson, AZ. 85716-5300 .

Aﬁorney for Deﬁzndam‘ Beth Ford as s Pima County T reasurer
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